
� Office of the Director of Mental Health – Annual Report 2006

Office of the 
Director of Mental Health

Annual Report 2006



�� Office of the Director of Mental Health – Annual Report 2006

Citation: Ministry of Health. 2007. Office of the Director of Mental Health: Annual Report 2006.  
Wellington: Ministry of Health.

Published in September 2007 by the
Ministry of Health

PO Box 5013, Wellington, New Zealand

ISBN 978-0-478-19183-7 (Print)
ISBN 978-0-478-19186-8 (Online)

HP 4454

This document is available on the Ministry of Health’s website:
http://www.moh.govt.nz

–

Cover artwork by Arohanoa Chaplow



��� Office of the Director of Mental Health – Annual Report 2006

Foreword

I am pleased to present this Annual Report of the Office of the Director 
of Mental Health, which reports on the activities of the Office for 
the 2006 calendar year. This is the second such report and reflects 
an ongoing emphasis on transparency, accountability and trust in 
government and its agencies.

This document is the product of work across the mental health sector.  
Considerable effort has gone into ensuring the integrity of the data 
reported, not least because it reflects the activities of parts of the 
health sector that are at times controversial.  Improving models of care and outcomes for the 
mentally ill can only be achieved by gathering accurate data. However, interpreting the data at a 
local level, as well as making international comparisons, will be a matter for researchers and for 
the respective District Health Boards that own the data. Feedback from last year’s Annual Report 
included satisfaction that the data – so assiduously collected and reported – was at last visible 
and being put to good use.

The Annual Report is also a work in progress. Perhaps the most important addition this year is 
the reporting of seclusion statistics for the first time. The Ministry is working to reduce the use 
of seclusion in mental health services, and publishing accurate statistics is expected to help in 
identifying models of best practice around the country. The alcohol and other drug services subset 
of opioid treatment services is also reported for the first time. This follows an agreement by the 
services to report to the Office six-monthly on their services. 

The appendices include an invited academic commentary from Morag McDowell on habeas corpus 
in the mental health context, with specific reference to a series of cases that created significant 
interest and activity in the sector. We are continuing to work through matters raised by these 
cases, and hope that this commentary helps those working in the sector to better understand the 
issues at stake. The appendices also include flowcharts to clarify the legislative and clinical steps 
involved in reviewing patients, special patients and restricted patients. This updates flowcharts 
produced in the users’ guide to the Act, and incorporates recent legislative amendments.  In 
providing such diverse information, the Office aims to make these reports both interesting and 
useful.

It should be noted here that the work of the Office as recorded in the Annual Report is only a part of 
the total work of the Mental Health Directorate.  

Finally, my thanks to those who facilitate the efficient and effective work of the Office day in and 
day out. These include members of the small Office (Dr Jeremy Skipworth, Deputy Director, and 
Penny Ellison, Personal Assistant), the Rights and Protection Team, and indeed the whole mental 
health group.

DG Chaplow 
Director of Mental Health and Chief Advisor (Mental Health)
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Introduct�on 

Object�ves
The objectives of this report are to:

• provide information about specific clinical activities that must be reported to the Director of 
Mental Health under the Mental Health (Compulsory Assessment and Treatment) Act 1992

• report on some of the activities of district inspectors of mental health

• report on the activities of the Mental Health Review Tribunal

• contribute to the improvement of standards of care and treatment for people with a mental 
illness

• inform mental health service users, their families/whānau, service providers and members 
of the public about the role, functions and activities of the Office of the Director of Mental 
Health and Chief Advisor, Mental Health.

Structure
This report comprises three sections. Section 1 provides an overview of the legislative and 
service delivery contexts in which the Office of the Director of Mental Health (the Office) 
operates. Section 2 describes the work that was carried out by the Office in 2006. This includes 
ongoing functions, as well as special projects that will not be repeated. Section 3 provides 
statistical information, which covers the use of compulsion, seclusion, reportable deaths, and 
electroconvulsive therapy.
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 1 Context

This first section describes the context in which the Office operates, including the roles of the 
various statutory positions, the context in which the mental health sector operates and the  
guiding legislation.

Statutory pos�t�ons under the Mental Health (Compulsory 
Assessment and Treatment) Act 1992

Section 91 of the Mental Health (Compulsory Assessment and Treatment) Act 1992 (the MH(CAT) 
Act) provides for the appointment of a Director and Deputy Director of Mental Health. The Director 
is responsible for the general administration of the Act under the direction of the Minister and 
Director-General of Health.

The Director of Mental Health (the Director) is also the Chief Advisor, Mental Health, within the 
Ministry of Health. Fulfilling these roles requires the Director to undertake a range of statutory and 
quality-monitoring functions.

Directors of area mental health services (DAMHS) are employed by and function within their 
respective District Health Boards (DHBs). They are appointed by the Director-General of  
Health and must report to the Director every three months on the exercise of their powers, 
duties and functions.

Under the MH(CAT) Act, the DAMHS appoint responsible clinicians to the care of each and every 
‘patient’ (defined in the Act as a person required to undergo assessment or to be subject to 
compulsory treatment). Responsible clinicians are accountable to the DAMHS for the assessment, 
treatment and care of patients under their responsibility, within both the inpatient setting and  
the community.

Part 6 of the MH(CAT) Act sets out patients’ rights. Essential to the monitoring of these rights 
are district inspectors – legally qualified mental health ‘ombudsmen’ (see below). The Minister 
of Health is responsible for appointing district inspectors, who are independent of services and 
receive and may inquire into complaints by or on behalf of patients, and who are required to 
inspect services regularly. The Director can also initiate a district inspector-led inquiry into a wide 
range of issues relating to the care and treatment of patients and the management of services.

District inspectors must report to the Director on the exercise of their powers, duties and functions 
on a monthly basis. More information about district inspectors is contained in sections 94 to 99A 
of the Act, and in the Guidelines for the Role and Function of District Inspectors Appointed under 
the Mental Health (Compulsory Assessment and Treatment) Act 1992 (Ministry of Health 2003).

Role of the D�rector and Deputy D�rector under the MH(CAT) Act
In fulfilling the statutory responsibilities described, the Director of Mental Health and staff of the 
Office:

• facilitate the development of guidelines to the MH(CAT) Act, issued by the Director-General, 
pursuant to section 130 of the MH(CAT) Act

• facilitate the development and specification of forms relating to section 133A of the MH(CAT) 
Act 
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• initiate inquiries relating to section 95 of the MH(CAT) Act, when indicated

• facilitate the appointment and administration of district inspectors

• receive and respond to monthly reports from district inspectors

• receive, analyse and respond to quarterly reports from DAMHS

• facilitate the appointment and administration of the Mental Health Review Tribunal

• approve section 52 leave and section 49 transfer of special and restricted patients

• facilitate ministerial approval of section 50 leave and reclassification of special and restricted 
patients

• receive notification of a patient’s death pursuant to section 132 of the MH(CAT) Act

• facilitate removal from New Zealand of certain patients under section 128 of the MH(CAT) Act

• manage the interface between the Intellectual Disability (Compulsory Care and Rehabilitation) 
Act 2003 and the MH(CAT) Act 

• apply to the court for a restricted patient order (section 55)

• direct that patients be transferred between services

• inspect any aspect of a mental health service.

Related funct�ons of the D�rector of Mental Health and  
Ch�ef Adv�sor, Mental Health
In addition to the broad statutory functions described above, the Director and Chief Advisor has a 
number of further responsibilities, including:

• receiving notification and reports on all reportable deaths and serious incidents in mental 
health services

• managing enquiries and correspondence from Ministers, Members of Parliament, mental health 
services, patients, families/whānau and members of the public

• responding to certain select committee inquiries 

• providing expert advice and consultation to mental health services and other government 
departments and agencies, such as the Mental Health Commission, Department of Corrections, 
Police, Ministry of Foreign Affairs and Trade, the Health and Disability Commissioner, coroners, 
and medical, nursing and psychiatric colleagues

• participating on working parties and committees related to the welfare of persons receiving 
treatment or care for a mental illness

• facilitating nationwide meetings (eg, of district inspectors, DAMHS, special project groups)

• taking a national leadership role (eg, by visiting services, providing support on official 
occasions, attending speaking engagements)

• engaging with the media and representing the mental health sector on issues of national 
interest 

• contributing to policy and service development within the mental health group, and more 
widely across the Ministry of Health

• involvement in the International Initiative of Mental Health Leaders

• involvement in the Pacific Mental Health Network
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• carrying out responsibilities relating to parts of other Acts, namely the:

–   Misuse of Drugs Act 1975 (section 24)

–   Alcoholism and Drug Addictions Act 1966

–   Land Transport Act (section 19).

Staff of the Office of the D�rector of Mental Health
The Office of the Director of Mental Health is a small team, whose members work closely with, and 
are heavily reliant on, other sections within the Mental Health Directorate at the Ministry of Health, 
in particular, the Rights and Protection team.

During the 2006 calendar year the staff comprised:

• Dr David Chaplow qso, mbchb, franzcp; Director of Mental Health and Chief Advisor, Mental Health

• Dr Jeremy Skipworth mbchb, mmedsci (hons), franzcp; Deputy Director of Mental Health and Senior 
Advisor, Mental Health

• Ms Penny Ellison, personal assistant to the Director and Deputy Director of Mental Health

• Dr Susanna James mbchb; advanced trainee in psychiatry (December 2006 to December 2007).

Budget
The Office’s personnel expenses for the 2006 year were $455,326 (excluding GST), with overhead 
expenses of $152,142 (excluding GST).

The strateg�c env�ronment and pol�cy context for mental 
health serv�ce del�very �n New Zealand
Strateg�c env�ronment
Mental health operates within the same broad legislative, organisational, strategic and funding 
frameworks as the rest of health. Things that make mental health different are:

• compulsory treatment

• the Mental Health Commission

• responsibilities within the Ministry and the sector

• the number of non-governmental organisations (NGOs) involved in service delivery

• the Blueprint funding stream (Mental Health Commission 1998).

Strategic directions for mental health sit within the context of both the New Zealand Health 
Strategy and the New Zealand Disability Strategy. The New Zealand Health Strategy includes 
improving the health status of people with severe mental illness as one of 13 priorities areas, 
along with suicide prevention, alcohol harm minimisation and reduction in violence; while the New 
Zealand Disability Strategy covers people with a psychiatric disability. Within He Korowai Oranga: 
Māori Health Strategy (Minister of Health and Associate Minister of Health 2002), mental health is 
one of the identified priority areas for Māori.
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Agenc�es
The Ministry of Health is the government health agency concerned with policy, regulation, 
monitoring, acting as ‘government agent’, some direct contracting, and payments. It has a 
facilitation role and is expected to provide leadership within the sector and advice to government. 
The Mental Health Directorate was one of eight directorates within the Ministry during 2006.  

DHBs were set up under the New Zealand Public Health and Disability Act 2000. They are 
responsible for the funding, planning and direct or indirect health service provision for their 
respective populations. DHBs receive government money on a population-based funding formula, 
and contract with the Minister of Health for agreed outputs to ensure the provision of health and 
disability services to their resident populations.

The NGO sector is a major player in the delivery of mental health and addiction services, with 
about a third of all funding going to more than 400 NGOs. The services range in size from small 
consumer-run drop-in centres, to multi-million-dollar providers of residential and home-based 
support. They provide a significant level of service in the areas of alcohol and other drug treatment 
(especially residential treatment), problem gambling, kaupapa Māori, family support, and 
residential and home-based support services.

Mental Health Strategy
The development of the first national Mental Health Strategy, comprising Looking Forward (Ministry 
of Health 1994), Moving Forward (Ministry of Health 1997), and the Blueprint for Mental Health 
Services: How things need to be (Mental Health Commission 1998), was fundamental to the growth 
and quality improvement seen in the decade to 2005. Te Tāhuhu – Improving Mental Health 2005–
2015: The Second New Zealand Mental Health and Addiction Plan (Minister of Health 2005) now 
joins Looking Forward and Moving Forward, and together with its action plan, Te Kōkiri: The Mental 
Health and Addiction Action Plan 2006–2015 (Minister of Health 2006), will provide the vision and 
actions needed for growth and quality improvements in mental health for the next decade.

The agenda for action over the next 10 years is set out in the 10 leading challenges contained in  
Te Tāhuhu, which cover:

• promotion and prevention

• building mental health services

• responsiveness

• workforce and a culture for recovery

• Māori mental health

• primary health care

• addiction

• funding mechanisms for recovery

• transparency and trust

• working together.

Te Tāhuhu acknowledges that detailing the actions necessary to tackle these challenges is 
an exacting task. DHBs and the Ministry of Health have jointly taken responsibility for this in 
producing Te Kōkiri, an action plan. Progress on the action plan is reported to Cabinet on an  
annual basis.
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Fund�ng
Funding for specialist mental health services has increased from around 7.6 percent to over  
10 percent of Vote Health funding (excluding capital contributions) between 1994/95 and 
2005/06. Mental health expenditure for 2005/06 was $932 million (excluding GST). Funding  
levels for 2006/07 are estimated at approximately $999 million. Funding is becoming more 
equitable around the country, but there are still significant variations in the range, type and 
quantity of services that are available at the individual DHB level.

Measur�ng mental health
There is a strong focus on improving information use in mental health to achieve better quality 
services with improved outcomes, as well as being better able to demonstrate the value of services.

It is difficult to measure mental health objectively, and until recently our rates of mental illness 
had not been comprehensively measured. New Zealand has recently published an extensive 
epidemiological survey, Te Rau Hinengaro: The New Zealand Mental Health Survey (Oakley 
Browne et al 2006), as part of a wider World Health Organization initiative. This survey provides 
internationally comparable information on the rates and severity of illness (including substance 
disorder) and treatment received among those aged 16 and over living in the community.

Suicide is also sometimes used as an indicator of the mental health of a population. Research 
shows that mood disorders, which include depression, are a key risk factor for suicide. Although 
international comparisons are problematic, for the latest data available New Zealand’s all-age 
suicide rates were sixth highest among OECD countries with comparable data, third highest for 
15–24-year-old males and fourth highest for 25–34-year-old males. For the period 1996–2002 
Māori rates were higher than non-Māori rates of suicide. 

Mental health serv�ces
Serv�ce use
Specialist services are still expanding, with a focus on recovery. This requires increased numbers 
of people as well as different skill bases within the workforce. Mental health has central funding for 
workforce initiatives, which supplement regional and local initiatives.

Contrary to common perceptions, most people receive mental health treatment in the community.

In fact around 90 percent of service users access only community services (including residential 
care) according to the Mental Health Information National Collection (MHINC). The remaining 
10 percent of people receive a mixture of community and inpatient services. Inpatient care is 
expensive, accounting for 30 percent of the cost of services, and a large proportion of the cost of 
acute inpatient care goes on a small proportion of service users with repeat admissions. Evidence 
suggests that a number of these admissions could be avoided with better community care, thus 
reducing cost as well as improving outcomes for service users.

Qual�ty
Since 2001 providers of hospital services and residential services for five or more people have 
needed to comply with a set of standards in order to gain certification under the Health and 
Disability Services (Safety) Act 2001. Currently there are four standards approved under this Act:

• Health and Disability Sector Standard (NZS 8134:2001)
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• Infection Control Standard (NZS 8142:2001)

• Restraint Minimisation and Safe Practice Standard (NZS 8141:2001)

• National Mental Health Sector Standard (NZS 8143:2001).

Health sector standards rev�ew
The Ministry of Health contracted Standards New Zealand to undertake a review of the health 
sector standards covered under the Health and Disability Services (Safety) Act 2000. Expert 
committees have reviewed the National Mental Health Sector Standard, Health Disability Sector 
Standard, Restraint Minimisation Standard and the Infection Control Standard. Public consultation 
on the reviewed standards began on 27 June 2007 and closed on 4 September 2007.    

The public consultation draft Health and Disability (Core) Standards propose one core set of 
standards for all health services – there is no separate National Mental Health Sector Standard 
in the draft  Core Standards. The draft Health and Disability (Restraint) Standards comprise three 
separate standards of Restraint Minimisation, Safe Restraint Practice and Seclusion to better 
align with the different types of health service provision. The draft Health and Disability (Infection 
Control) Standard has also been reviewed to better support best practice. 

The Restraint, Infection Control and Core Health and Disability Sector Standards will be 
published in December 2007, and there will be a year’s lead-in time for the new standards to be 
implemented. 

Overall, the strategic focus on improved mental health services is aimed at improving recovery 
through:

• earlier presentation to services

•  more intensive therapies and support

•  implementation of guidelines and standards

• regular review and audit of service quality (against standards)

• effective use of the MH(CAT) Act 1992

• better understanding of and prediction of dangerousness

• improved collaboration between mental health service users, their families and clinicians.

The Mental Health (Compulsory Assessment and Treatment) 
Act 1992
The Office is responsible for administering the MH(CAT) Act. Over the years, New Zealand  
mental health legislation has undergone significant change. The 2005 Annual Report of the 
Director provided a history of mental health legislation from the 1880s to the present, as well as a 
discussion of  the main issues that led to the development of the present Act.

The MH(CAT) Act is defined as:

… an Act to redefine the circumstances in which and the conditions under which persons 
may be subjected to compulsory psychiatric assessment and treatment, to define the rights 
of such persons and to provide better protection for those rights, and generally to reform 
and consolidate the law relating to the assessment and treatment of persons suffering from 
mental disorder.



8 Office of the Director of Mental Health – Annual Report 2006

A guide to the MH(CAT) Act (a chapter from the book Mental Health and the Law published by the 
Wellington Community Law Centre and the Legal Services Agency) is available for reference under 
Mental Health Guidelines on the Ministry of Health’s website (www.moh.govt.nz).

Other related leg�slat�on
Other key legislation of relevance to this report is briefly described below.

Cr�m�nal Procedure (Mentally Impa�red Persons) Act 2003
The purpose of this Act is to ‘restate the law formerly set out in Part 7 of the Criminal Justice Act 
1985 relating to mentally disordered persons who are involved in criminal proceedings, and to 
make a number of changes to that law’, including changes to:

(a) provide the courts with appropriate options for the detention, assessment, and care of 
defendants and offenders with an intellectual disability

(b) provide that a defendant may not be found unfit to stand trial for an offence unless the 
evidence against the defendant is sufficient to establish that the defendant caused the 
act or omission that forms the basis of the offence 

(c) provide for a number of related matters.

Intellectual D�sab�l�ty (Compulsory Care and Rehab�l�tat�on) Act 2003
The purposes of this Act are:

(a) to provide courts with appropriate compulsory care and rehabilitation options for 
persons who have an intellectual disability and who are charged with, or convicted of, 
an offence; and 

(b) to recognise and safeguard the special rights of individuals subject to this Act; and

(c) to provide for the appropriate use of different levels of care for individuals who, while 
no longer subject to the criminal justice system, remain subject to this Act.

Land Transport Act 1998
The key areas of relevance from this Act are the provisions concerning drivers’ licences for patients 
under the MH(CAT) Act 1992. DAMHS are responsible for retaining the suspended driver licences 
of special patients and patients subject to compulsory inpatient orders, under section 19 of the 
Land Transport Act 1998. DAMHS are also responsible for returning licences to patients and for 
forwarding licences to the Director of Land Transport when a patient ceases to be a special patient 
or subject to a compulsory inpatient order. Licences are returned by DAMHS temporarily where 
patients are certified fit to drive on leave.

Cr�mes Act 1961
Section 23 of this Act sets out the conditions that apply to a defence of insanity.

M�suse of Drugs Act 19�5
Section 24 of this Act relates to the treatment of people dependent on controlled drugs.
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Alcohol�sm and Drug Add�ct�on Act 1966
The aim of this Act is to consolidate and amend the Reformatory Institutions Act 1909 and to make 
better provision for the care and treatment of alcoholics and drug addicts.

V�ct�ms’ R�ghts Act 2002
Section 37 of this Act concerns giving notice to registered victims of the discharge, leave or escape, 
or death of an accused or offender who is compulsorily detained in a hospital.

Leg�slat�ve context for serv�ce del�very
New Zealand Publ�c Health and D�sab�l�ty Act 2000
The aim of this Act is to provide for the public funding and provision of personal health services, 
public health services and disability support services, and to establish new publicly owned health 
and disability organisations, in order to pursue the following objectives:

(a) to achieve for New Zealanders—

(i)  the improvement, promotion, and protection of their health

(ii)  the promotion of the inclusion and participation in society and independence of 
people with disabilities

(iii)  the best care or support for those in need of services

 (i) by providing for elected board members of DHBs

(b) to reduce health disparities by improving the health outcomes of Māori and other 
population groups

(c) to provide a community voice in matters relating to personal health services, public 
health services, and disability support services

(i)  by providing for elected board members of DHBs

(ii)  by providing for board meetings and certain committee meetings to be open to the 
public

(iii)  by providing for consultation on strategic planning

(d) to facilitate access to, and the dissemination of information to deliver, appropriate, 
effective, and timely health services, public health services and programmes, both for 
the protection and the promotion of public health, and disability support services.

Health and D�sab�l�ty Serv�ces (Safety) Act 2001
The purpose of this Act is to:

(a) promote the safe provision of health and disability services to the public

(b) enable the establishment of consistent and reasonable standards for providing health 
and disability services to the public safely

(c) encourage providers of health and disability services to take responsibility for providing 
those services to the public safely

(d) encourage providers of health and disability services to the public to improve 
continuously the quality of those services.
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2 Act�v�t�es for 2006

This section describes the work of the Office in fulfilling its statutory and other functions, and 
reports on the special projects carried out by the Office during the year. The Office is assisted by 
other staff members of the Mental Health Directorate, in particular the Rights and Protection team, 
in carrying out this work.

D�rectors of area mental health serv�ces (DAMHS)
Under section 92 of the (MH(CAT)) Act, DAMHS are required to report quarterly to the Director. In 
2005 the Office instituted standardised reporting formats. These reports now include the provision 
of statistical information that was previously provided to the Office independently, as well as some 
new statistical information on the use of seclusion. The Office follows up on issues raised by these 
reports, and during the year directed special effort to ensure the statistics were complete and 
accurate. The Office also facilitates quarterly meetings of the DAMHS, which provide a forum for 
addressing current issues.

D�str�ct �nspectors
The Office’s responsibilities include:

• co-ordinating the appointment and reappointment of district inspectors by the  
Minister of Health

• managing their remuneration

• receiving and, where appropriate, responding to monthly reports

• facilitating twice-yearly meetings of district inspectors

• setting up section 95 inquiries

• implementing the results of section 95 inquiries.

Report�ng by d�str�ct �nspectors
District inspectors (and deputies) are required to report regularly to DAMHS on their visits to mental 
health services. They are also required to report monthly to the Director on the exercise of their 
powers, duties and functions. These reports provide the Director with support for the approval 
of invoices for service, and an overview of mental health services including the identification of 
problem areas. In the current reporting year, district inspectors have continued to provide valuable 
feedback on services.

Sect�on 95 reports completed by 31 December 2006
The Director will occasionally (under section 95 of the MH(CAT) Act) require an inquiry to be 
undertaken by a district inspector. These inquiries typically also involve an audit process for 
implementing the recommendations that flow from the inquiry. During 2006 four section 95 
inquiries were completed.  None resulted in major findings of significance for the mental health 
sector as a whole.  Table 1 shows the number of completed section 95 inquiry reports received by 
the Director of Mental Health under section 95 of the MH(CAT) Act over the past five years.
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Table 1:   Number of completed section 95 inquiry reports received by the Director of Mental Health,  
2002–2006

2002 2003 2004 2005 2006

0 1 2 1 4

Number of d�str�ct �nspectors at 31 December 2006
As at 31 December 2006 there were 27 district inspectors appointed to regions throughout New 
Zealand, and one senior advisory district inspector, whose appointment spans these regions. 
There were also six deputy district inspectors, whose duties are essentially the same as those of 
the district inspectors, but they are assigned their work via district inspectors in their region or via 
the Director of Mental Health. A list of current district inspectors and deputy district inspectors is 
available on the Ministry of Health website (www.moh.govt.nz).

Appo�ntments
In the year from 1 January 2006 to 31 December 2006, four district inspectors and one deputy 
district inspector were reappointed. One district inspector resigned during the reporting period.

Budget
The total cost of district inspectors for the 2006 year was $1,715,378 (excluding GST).

Reportable deaths
Section 132 of the MH(CAT) Act requires notification to the Director within 14 days of any death of 
a patient or special patient under the Act, and the apparent cause of death. Section 31(5)(c) of the 
Health and Disability Services (Safety) Act 2001 requires that:

... a person certified to provide health care services of any kind must promptly give the 
Director-General written notice of any death of a person to whom the person was providing 
the services, or occurring in any premises in which they were provided, that is required to be 
reported to a coroner under the Coroners Act 1988.

This means that deaths of any patient resident in certified facilities in receipt of mental health 
services must be reported to the Director-General if a coronial inquiry is undertaken. On receipt of 
notification the Director reviews the information and may seek further clarification from the service.

There is considerable variation in the reliability of reporting among services. Starting in 2005, the 
Office has attempted to clarify reporting obligations to enhance compliance and the reliability of 
the data collected. The Office has also distributed guidelines clarifying the reporting requirements 
to all mental health services. 

If the circumstances surrounding a death cause concern, DHBs may initiate an inquiry. The Director 
can also initiate an investigation under section 95 of the Act, and in rare cases the Minister or 
Director-General of Health can initiate an inquiry under section 72 of the New Zealand Public 
Health and Disability Act 2000. In these cases, the Ministry of Health also expects details of 
the proposed inquiry, including timeframes, and it is expected that the inquiry findings will be 
forwarded to the Ministry of Health when they become available.

The Director is concerned to ensure that recommendations flowing from inquiry processes are 
implemented, and follows up on these issues with DAMHS. Recommendations from inquiries 
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of national significance are disseminated through the Office of the Director. (See section 3 for 
statistics on reportable deaths.)

Spec�al pat�ents and restr�cted pat�ents
Special patients and restricted patients are covered by part IV of the MH(CAT) Act. They include 
several distinct categories described in either MH(CAT) Act or the Criminal Procedure (Mentally 
Impaired Persons) Act 2003 (CP(MIP) Act):

• persons charged with, or convicted of, a criminal offence and remanded to a secure hospital 
for a psychiatric report, usually involving relatively brief admissions (sections 23, 35, 38, 44 
CP(MIP)Act)

• remanded or sentenced prisoners transferred from prison to a secure hospital, either as 
informal admissions (section 46 of the MH(CAT) Act) or as compulsory admissions (section 45 
of the MH(CAT) Act)

• defendants found not guilty by reason of insanity (section 24(2)(a) CP(MIP)Act)

• defendants unfit to stand trial (section 24(2)(a) CP(MIP)Act)

• persons who have been convicted of a criminal offence and both sentenced to a term of 
imprisonment and placed under a compulsory treatment order (section 34(1)(a)(i) CP(MIP)Act)

• people designated as restricted patients because of special difficulties they present as a result 
of the danger they pose to others (section 55 of the MH(CAT) Act). These patients are civilly 
committed, but are managed in a similar way to special patients.

The Director has a central role in the management of special patients and restricted patients. The 
Director may direct transfer (section 49 MH(CAT) Act), or grant leave for any period not exceeding 
seven days for certain special and restricted patients (section 52 MH(CAT) Act). Longer leave 
requires ministerial assent (section 50), but is not available to special patients unfit to stand trial. 
The Director provides briefings to the Minister when requests for leave or reclassification are made. 
The Director must also be notified of the admission, discharge, transfer and certain incidents 
involving special and restricted patients (section 43 MH(CAT) Act).

The process for reclassifying special and restricted patients differs depending on the patient’s 
particular status, but usually requires ministerial involvement.

The following section 50 long-leave applications, revocations or change of status applications were 
processed by the Office of the Director during 2006 (see Table 2). All section 50 leave applications 
were approved by the Minister. Three of the eight applications for a change of legal status for 
special patients acquitted due to insanity were granted, and both of the two applications for a 
change of legal status for special patients unfit to stand trial resulted in a change of status. (See 
section 3 for the numbers of special patients and restricted patients.)
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Table 2:  Long leave, revocation and reclassification requests for special and restricted patients, 2006  
(2005 numbers in brackets)

Type of request
Acqu�tted due to 

�nsan�ty
Unfit to stand 

tr�al
Restr�cted 
pat�ents

Initial ministerial s. 50 leave 
applications

7 (9) N/A 0

Ministerial s. 50 leave revocations 0 (0) N/A 0

Ministerial s. 50 leave applications 
(following prior revocation) 

2 (2) N/A

Ministerial s. 50 leave extensions 28 (23) N/A  1 (1)

Change of legal status applications 8 (11) 2 (5) 0

Change of legal status applications 
approved

3 (10) 2 (4) 0

Pr�soner transfers to hosp�tal
Once a person has been sentenced to a term of imprisonment, a compulsory treatment order 
relating to the prisoner ceases to have effect. Remand prisoners may remain on a pre-existing 
compulsory treatment order, but it is considered ethically inappropriate to enforce compulsory 
treatment in the prison environment. If compulsory assessment and/or treatment is required, 
section 45 of the MH(CAT) Act provides for the transfer to hospital of mentally disordered prisoners.  
Section 46 allows for voluntary admission to hospital with the consent of the prisoner.

Table 3 records the number of prisoners transferred to hospital from 2001 to 2006.  All such 
admissions must be notified to the Director, although historical records are incomplete. The 
average duration of admission was only calculated where both the admission and discharge dates 
were known, which overall represented approximately 31 percent of cases. While the number of 
section 45 admissions and the duration of admission have remained relatively static, there was a 
significant increase in section 46 admissions in 2006.

Table 3: Prisoners transferred to hospital, 2006

Year
Pr�soners transferred to hosp�tal 

under comm�ttal (s. 45)
Average durat�on of  

s. 45 adm�ss�on (days)
Pr�soners transferred to 

hosp�tal �nformally (s. 46)

2001 134 62 4

2002 96 29 0

2003 113 38 2

2004 121 52 1

2005 117 48 8

2006 128 49 16
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Hybr�d spec�al pat�ent orders
The introduction of the CP(MIP) Act in 2003 allowed the court to sentence a convicted offender 
to a term of imprisonment while also ordering their detention in hospital as a special patient 
(if mentally disordered). These special patient orders are referred to as hybrid orders, because 
they combine aspects of compulsory treatment and imprisonment. In a practical sense, section 
34(1)(a)(i) allows a judge to order the compulsory treatment of an offender with a mental disorder 
in a secure facility at the point of sentencing. The sentence continues to run while the offender 
is in hospital. The order ceases either when the person is no longer liable to be detained under 
any sentence (in which case they revert to patient status), or when they are no longer mentally 
disordered and are returned to prison. 

In 2006 there were seven hybrid orders made under section 34(1)(a)(i). Offences ranged from 
serious violent offences (including sexual violence) to arson. The terms of sentence ranged from 
two years two months to preventive detention with a five-year minimum non-parole period. At 
the time of publication, five of these patients had been reclassified from special patient status: 
in three cases by return to prison after the patient was no longer mentally disordered, and in two 
cases by reversion to a compulsory treatment order after liability to detention ceased.

Mental Health Rev�ew Tr�bunal
The Tribunal comprises three persons appointed by the Minister:

• a barrister or solicitor, who is traditionally the convener

• a psychiatrist

• a member of the community.

A number of deputy members are also appointed because of the volume of work involved. 
The Office’s responsibilities include:

• co-ordinating the appointment and reappointment of members of the Tribunal by the Minister of 
Health and Cabinet

• managing their remuneration

• providing advice on psychiatrists’ suitability to provide second opinions

• processing recommendations requiring ministerial approval

• contracting with a provider of secretariat services to the Tribunal

• facilitating twice-yearly meetings of members.

Funct�ons
The principal function of the Tribunal is to consider the condition of a patient who has applied  
for a review, or in respect of whom an application for a review has been made, under sections 79, 
80 and 81 of the MH(CAT) Act.

The Tribunal also appoints psychiatrists who determine (by way of a second opinion) whether 
treatment is in the interests of patients who are either not capable of consenting to treatment 
or who refuse to consent to that treatment (sections 59 and 60). On rare occasions the Tribunal 
also considers consent issues relating to brain surgery (section 61), and appoints psychiatrists 
to give opinions in that regard. The MH(CAT) Act also confers a number of rights on patients, and 
complaints regarding breaches of these rights can be referred to the Tribunal for investigation.
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In discharging its principal function, the Tribunal considers whether or not a committed patient 
under the Act is fit to be released from compulsory status. Every person subject to the Act must 
have his or her condition reviewed at least every six months (sections 76, 77 and 78). If a patient 
disagrees with their responsible clinician’s decision that they are not fit to be released from 
compulsory status, the patient may apply to the Tribunal for a review of his or her condition. The 
patient may withdraw this application at any point of the proceedings.

The determination of whether a patient is fit to be released from compulsory status basically 
involves deciding whether the patient remains mentally disordered. Therefore, if the patient 
remains mentally disordered, he or she is not fit to be released; if the patient is no longer mentally 
disordered, he or she is fit to be released. In the case of patients and restricted patients, the 
Tribunal’s decision is determinative. In the case of special patients, the Tribunal’s decision is a 
recommendation, with the final determination resting with the Minister of Health.

In 2006, 139 section 79 applications were received by the Tribunal. Of these, 60 were withdrawn 
and two were heard in the 2007 reporting period.  Of the remaining 77 applications determined by 
the Tribunal, it was certified that three applicants (3.9%) were fit to be released from compulsory 
status and that 74 applicants (96.1%) were not fit to be released from compulsory status.   

Of the two special patients whose cases were reviewed in the 2006 reporting period, no 
recommendations for changes in status were made.

Members, ret�rements and appo�ntments
The current convener of the Tribunal is Mr Nigel Dunlop, a Christchurch barrister. The psychiatrist 
member is Dr Nick Judson, and the community member is Ms Helen Walch. There were 11 deputy 
members of the Tribunal in 2006.

Secretar�at
The Ministry of Health has contracted with the Wellington law firm of D’Ath Partners to be the 
Tribunal’s secretariat. The secretariat processes applications and sets up the hearings. The latter 
function involves liaising with Tribunal members, hospitals, doctors and lawyers, and making the 
travel arrangements for Tribunal members. 

Budget
The Mental Health Review Tribunal total cost for the 2006 year was $527,002 (excluding GST).

Approvals for the supply of controlled drugs
Under section 24(7)(a) of the Misuse of Drugs Act 1975, the Minister of Health may, by publication 
of a notice in the Gazette, specify any medical practitioner as a medical practitioner who may 
prescribe, administer or supply controlled drugs for the treatment of dependence. The Minister 
also has the power to specify, by gazettal, a hospital care institution, clinic, or other place where 
a specified medical practitioner works, as a place at which controlled drugs may be prescribed, 
administered or supplied, pursuant to section 24(7)(b). These powers have been delegated  
by the Minister to the Director of Mental Health. The Director gazetted one limited liability  
company and one medical practitioner in 2006. See section 3 for statistics regarding opioid 
substitution treatment.
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The Land Transport Act 1998
Sect�on 19
Directors of area mental health services (DAMHS) are responsible for retaining the suspended 
driver licences of patients subject to compulsory inpatient treatment orders, under section 19 of 
the Land Transport Act 1998. DAMHS are also responsible for returning driver licences to patients 
or forwarding them to the Director of Land Transport in certain circumstances.  

The Director of Mental Health met with the Director of Land Transport to clarify issues relating to the 
administration of section 19 in June 2006. This allowed administrative direction on section 19 to 
be provided to both DAMHS and district inspectors of mental health.    

Sect�ons 65 and 100
Under section 65 of the Land Transport Act the court may order the suspension of the driver’s 
licence of certain recidivist drink drivers and require them to attend alcohol and drug assessment 
centres. The Director of Land Transport may subsequently make an order removing the 
disqualification imposed, pursuant to section 100, if Land Transport New Zealand receives a 
favourable assessment from an assessment centre, after a mandatory disqualification period.    

In November 2006 the Minister of Health approved publication of new guidelines for assessment 
centres, Guidelines for Assessing Substance Dependence and Risk of Re-offending of People 
Sentenced under Section 65 of the Land Transport Act 1998. These guidelines, which have since 
been published, update previous guidelines in order to reflect current best practice for assessing 
people with alcohol and other drug problems, clinical competencies, and service standards.  

Under the new guidelines, assessment centres approve assessors. However, in 2006 the Ministry 
approved the following to conduct alcohol and drug assessments: assessors (11), medical 
practitioners (three), centres (three). The Ministry of Transport is reviewing the fee paid to 
assessment centres for alcohol and drug assessments.   

V�ct�ms’ R�ghts Act 2002
Under Part 3 of the Victims’ Rights Act 2002, the victim of a serious offence1 who has ongoing 
fears about personal safety, or that of an immediate family member, may register with the New 
Zealand Police for notifications about an offender. Notifications typically relate to bail, parole 
hearings, release from prison, and deportation proceedings, but also relate to other matters where 
a person has been detained in a forensic mental health service. Such people have usually been 
found not guilty by reason of insanity or unfit to stand trial, or have been transferred from prison. In 
these instances, the Victims’ Rights Act gives victims the right to be informed when a patient first 
receives unescorted short leave from hospital,2 long leave from hospital,3 or is discharged by being 
granted a change of legal status.4 Further mandatory notifications are required where a patient is 
absent without leave or dies.

The responsibility for notifying victims appropriately, where a patient is detained in a forensic 
mental health service, lies with the Director-General of Health, but was delegated to DAMHS in 
December 2002.  Section 52 of the Victims’ Rights Act 2002 gives the Director-General discretion 

1  For example, offences such as sexual violation and serious assault, or offences that resulted in serious injury, death, or a person 
becoming incapable (see s. 29 of the Victims’ Rights Act).

2  Under s. 52 of the Mental Health (Compulsory Assessment and Treatment) Act 1992.

3  Under s. 50 of the Mental Health (Compulsory Assessment and Treatment) Act 1992.

4  Typically under ss. 31 or 33 of the Criminal Procedure (Mentally Impaired Persons) Act 2003.
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to make such delegations. DAMHS ensure victim notification requirements are fulfilled with the 
assistance of DHB victim notification co-ordinators. Notification information is relayed from the 
Police to the Ministry of Health and in turn to the DAMHS, in accordance with an operational 
protocol that sets out the responsibilities of each agency that is a party to the protocol.  Agencies 
with responsibilities under the protocol include the Ministry of Health, the New Zealand Police, 
the Department of Corrections, the New Zealand Immigration Service, and Child, Youth, and Family 
Services (now part of the Ministry of Social Development).  

A review of the Victim Notification System was conducted by Audit New Zealand in 2006, at the 
request of the Department of Corrections. The review concluded that the system generally worked 
well, but made a number of recommendations. The recommendations relating to the Ministry 
of Health involved consideration being given to a central record of patients and victims, and 
updating guidelines for DHBs, to reflect current legislation. In 2006, nine victims registered for 
notifications in relation to patients detained in forensic psychiatric services. Three of these victims 
had nominated representatives to receive notifications on their behalf.  In 2006, 20 victims were 
notified about patients being granted short leave, two victims were notified about patients being 
granted long leave, and seven victims were notified about patients being discharged by being 
granted a change of legal status.

Spec�al projects
In addition to the work relating to its statutory and other functions, the Office undertook a number 
of special projects in 2006.

Effect�ve �ntervent�ons
In August 2006 the Government announced plans to take an intersectoral approach to reduce re-
offending and crime rates, and to stem growth in prison numbers. The suite of initiatives, called 
Effective Interventions in the Criminal Justice System, has involved a cross-government approach 
including the justice, social development, employment, corrections, housing, police, Māori, 
education and health sectors. 

As part of this exercise, the Government expressed a strong expectation that agencies will 
investigate ways to address the escalating prison muster, the impact of alcohol and drug abuse 
on crime and imprisonment rates, and the status of prisoner health. Following interviews with over 
50 organisations and individuals, and a survey of up to 1000 organisations and individuals, the 
Ministries of Health and Justice, in consultation with the Department of Corrections and Police, 
have recently reported to the Government on the interface between mental health and/or alcohol 
and drug issues and the criminal justice system.

A series of proposals has been put forward to the Government. These proposals are designed 
to improve the health status of offenders and reduce their offending. Initiatives have been 
proposed in the police, courts and corrections settings and for Māori, Pacific peoples, youth and 
women. There are five Cabinet papers capturing this work. The papers were referred to the Social 
Development Cabinet Committee for its meeting on 23 May 2007 for consideration. These papers 
include an overview paper, separate papers on police, courts and corrections, and the specific 
population groups. 
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Forens�c serv�ces d�rect�ons
The Ministry of Health has completed a review document for circulation to DHBs and other 
interested parties, Review of Forensic Mental Health Services: Future directions (Ministry of Health 
2007). This is an update of the previous forensic framework, which was produced by the Ministry in 
2001. Since then there have been significant changes in the forensic services sector.  

Drawing on the Census of Forensic Mental Health Services 2005, which provided a stocktake of 
services at October 2005, the updated plan reflects changes since 2001, highlighting issues such 
as current service gaps, future capacity and capability needs, and the impact of the increasing 
prison muster on forensic services. 

The next stage in the process of finalising the draft 2007 plan has been to seek feedback from 
DHBs, including regional forensic services and other key stakeholders such as the Department of 
Corrections. More specifically, each regional forensic service will be asked to develop a five-year 
plan indicating how they will address the major national and regional issues affecting the provision 
of forensic services, as highlighted in the draft plan. 

The final plan will incorporate this feedback to: (1) provide an overview of current service provision; 
(2) identify the main challenges facing the sector; and (3) indicate how these issues will be 
addressed by each of the regional forensic services over the next five years. After receiving this 
feedback the Ministry of Health will consider the funding implications of the regional plans.

Pac�fic Island Mental Health Network (PIMHNet)
The Pacific Island Mental Health Network (PIMHnet), a joint initiative of the WHO Regional Office 
for the Western Pacific and the WHO Headquarters in Geneva, was launched during the Meeting 
of Health Ministers for the Pacific Island Countries on 14 March 2007 in Vanuatu. This network 
currently involves 12 Pacific countries, as well as Australia and New Zealand, with a view to 
eventually incorporating 21 countries.

The overall objectives of this network are to improve the treatment and care of mental health 
service users in the Pacific Islands by:

• promoting and improving mental health through advocacy activities

• promoting comprehensive mental health policy and legislation

• enhancing the care and services available

• building sustainability, capacity and capability, both within a country and within the region

• establishing regional co-operation.

The priority areas identified by countries within the network are:

• advocacy for mental health within the region and within Pacific Island countries

• human resources and training

• strategy, policy, legislation, planning and service development

• research and information

• access to drug and alcohol assessment and treatment.
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PIMHnet seeks to bring the Pacific Island countries together so they can pool resources and share 
information, knowledge and experiences to improve mental health and treatment services. While 
most Pacific countries have a health system oriented towards primary health care, mental health 
is often not part of those services. In some Pacific Island countries mental health care involves 
placing people in institutions, rather than treating and supporting them in the best environment for 
their own wellbeing.

The network operates in each country with the agreement of the respective governments, who 
apply to the WHO for membership. Currently, the ‘in-country network facilitators’ are government-
appointed. New Zealand is part of the network, and the New Zealand mental health networks that 
currently operate in New Zealand (DAMHS, clinical directors, managers of mental health services, 
district inspectors, Mental Health Review Tribunal members, directors of mental health nurses, and 
others) are all being kept up-to-date with PIMHnet. As the network develops there will be abundant 
opportunity for those with Pacific mental health interests at heart to be involved.

The Office of the Director of Mental Health gained a successful bid from the Official Development 
Assistance Vote of the New Zealand Agency for International Development for $1.5 million to 
support the establishment and ongoing operation of the network for three years (2005–2007).

Sector v�s�ts
During 2006 the Director made a number of visits to DHBs, as depicted in Table 4. These are 
a valuable way of gaining an in-depth understanding of issues at the provider level, and this 
information complements the other information received by the Director in quarterly reporting from 
DAMHS, the monthly reporting from the district inspectors, and other communications.

Table 4:  Sector visits by the Director of Mental Health, 2006

Area Date of v�s�t

Northland 29/3

Counties 30/3

West Coast 4/5

Southland 26/5

Whanganui 7/6

MidCentral 8/6

Hutt 26/7

Canterbury 28/7

Auckland region 7/8

Bay of Plenty 9/8

Lakes 16/8

Waikato 8/9

Tairawhiti 20/9

Auckland region 18/12
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3 Stat�st�cs

Introduct�on
Data collect�on
Although the Director is not responsible for clinical or committal processes relating to individual 
patients, the Office collects consolidated information as a way of monitoring how individual DHBs 
are functioning in relation to the Act and to promote best practice. There are also a number of areas 
that attract public debate, including seclusion and electroconvulsive therapy (ECT).

The aim of this section of the report is to provide information that will help both to improve service 
quality and to inform public debate. Statistics are provided – or are intended to be provided in 
future – for the following areas:

• compulsory assessment and treatment under the Act

• special patients

• reportable deaths

• use of seclusion

• use of ECT.

Data on these areas is collected in a variety of ways (see Appendix 3 for a more complete 
description of the various data sources). However, there have been problems with the quality 
of data and/or the ability to extract information from the data with many of these collections. 
Each section specifies the source of data used, and any actions being taken to improve the data 
collection.

Appl�cat�on of cl�n�cal find�ngs to statutory defin�t�on of mental d�sorder 
Certificates issued under sections 10, 12, 14 and 76 of the MH(CAT) Act 1992 require an opinion 
from the assessing clinician as to whether the patient meets the statutory definition of mental 
disorder, as detailed in section 2 of the Act, which reads as follows:

Mental disorder, in relation to any person, means an abnormal state of mind (whether  
of a continuous or an intermittent nature), characterised by delusions, or by disorders  
of mood or perception or volition or cognition, of such a degree that it: 
(a) Poses a serious danger to the health or safety of that person or of others; or 
(b) Seriously diminishes the capacity of that person to take care of himself or herself.

The Office collected statutory forms completed in relation to these assessments during the month 
of March 2007. Six hundred and forty-seven assessments were evaluated on unique individuals 
(no repeat assessments within the month were analysed). This represents a significant proportion 
of the total assessments carried out in March 2007.

The first part of the definition of mental disorder refers to an abnormal state of mind.  Clinicians 
regularly record more than one abnormal state of mind, the mode being two (1 = 21%, 2 = 36%, 
3 = 27%, 4 = 12%, 5 = 4%).  The most commonly recorded abnormal state of mind was delusions 
(63%), followed by mood (59%), perception (43%), volition (39%) and cognition (38%). The 
abnormal state of mind was recorded as continuous in 49 percent, intermittent in 41 percent, both 
in 1 percent, and was left blank in 9 percent.
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The second part of the definition requires either serious danger to self or others, or seriously 
diminished capacity for self care. In 31 percent of cases the patient was deemed to present 
a serious danger only to self or others, and in 22 percent the patient was deemed only to be 
seriously diminished in their capacity for self-care. Forty-seven percent met both aspects of the 
second part (ie, they both posed a serious danger and were seriously diminished in their capacity 
for self-care).

Looking more closely at the patients deemed to pose a serious danger to self or others, in  
31 percent the danger was solely a danger to self, in 26 percent the danger was solely a danger to 
others, and in 43 percent the danger was to both self and others.

Compulsory assessment and appl�cat�on of compulsory 
treatment orders
Information in the following two subsections is sourced from data in the quarterly reports from 
DAHMS. Although data has been collected for a number of years, the Office has concerns about the 
quality or completeness of past years’ data. For this reason, data is shown only for 2005 and 2006.  
Further trend information will be reported as it becomes available in future reports. The information 
is presented by DHB, using populations for individual DHBs. Note that differences between DHBs 
can arise for a variety of reasons, such as differences in the nature of the populations, service 
coverage or clinical practice.

The first assessment period under section 11 of the Mental Health Act is for up to five days. It can 
then be extended during the second period (section 13) for up to a further 14 days. If a further 
extension to the period of assessment is required, an application to the court is made for a 
compulsory treatment order (section 14(4)). The number of these in each region is recorded and 
sent to the Office of the Director on a monthly basis. Rarely, patients will be assessed on more 
than one occasion in a month. More commonly, some patients will receive certificates in relation 
to more than one section of the Act in a month. Both these factors complicate analysis. It is also 
apparent that the data does not easily allow calculation of the duration of compulsory assessment 
because certificates are often completed before the expiry of the maximum period allowed.

Figure 1:  Average number of patients required to undergo assessment under sections 11, 13  
and 14(4), per month, per 100,000 population

Average number of patients per month per 100,000 population
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Table 5:  Average number of patients required to undergo assessment under sections 11, 13 and 14(4),  
per month, per 100,000 population

DHB S.11 S.13 S.14(4)

Auckland 11 8 5

Bay of Plenty 9 7 3

Canterbury 11 11 7

Capital and Coast 10 8 6

Counties Manukau 8 8 4

Hawke’s Bay 13 9 3

Hutt 9 8 5

Lakes 7 5 4

MidCentral 6 5 2

Nelson Marlborough 8 6 3

Northland 12 11 7

Otago 15 9 6

South Canterbury 13 7 4

Southland 4 3 3

Tairawhiti 13 8 5

Taranaki 15 9 3

Waikato 13 11 6

Wairarapa 6 1 1

Waitemata 8 7 5

West Coast 11 7 5

Whanganui 16 12 6

Nat�onal average 10 8 5

Nationally, for every 100,000 people there are 10 committals under the first five-day period of 
assessment each month; 80 percent of the initial assessments progress to the second assessment 
period, and 50 percent of the initial assessments progress beyond the second assessment period.

Patients can have their compulsory status reviewed by a Family Court or District Court judge during 
the assessment period under section 16 of the Act. Following application, a judge must examine 
the patient as soon as practicable, consult with the responsible clinician and at least one other 
health professional involved in the case, and may consult with such other persons as the judge 
thinks fit concerning the patient’s condition. The examination typically occurs within a week of 
application.

If the judge is satisfied that the patient is fit to be released from compulsory status, the judge 
orders that the patient be released from that status immediately.  

During the 2006 year there were approximately 990 section 16 applications, 357 of which were 
subsequently withdrawn. The remaining 633 hearings resulted in an order for release of the patient 
from compulsory status in approximately 60 cases (9.5 percent). This represents an increase 
compared to 2005, during which 6.9 percent of hearings resulted in an order for release of the 
patient from compulsory status.



23 Office of the Director of Mental Health – Annual Report 2006

Compulsory treatment orders
Ministry of Justice statistics for MH(CAT) Act hearings in respect of compulsory treatment orders 
(CTOs) are available from 2004 onwards. Data from previous years are not available because of a 
change in systems in 2003 and the unreliability of earlier reporting systems. Table 6 presents data 
for 2004, 2005 and 2006 on applications for a CTO. Table 7 depicts the types of orders granted 
over the same time period.

Table 6: Applications for a compulsory treatment order, 2004–2006

Year
Appl�cat�ons for a 
CTO, or extens�on 

to a CTO

Appl�cat�ons 
granted

Appl�cat�ons 
d�sm�ssed

Appl�cat�ons 
w�thdrawn

2004 4404 3848 (87.4%) 97 (2.2%) 459 (10.4%)

2005 4231 3635 (85.9%) 97 (2.3%) 499 (11.8%)

2006 4248 3636 (85.6%) 111 (2.6%) 501 (11.8%)

Table 7: Types of compulsory treatment order granted, 2004–2006

Year Appl�cat�ons 
granted

Compulsory 
commun�ty 

treatment order

Compulsory 
�npat�ent 

treatment order

Type of order 
not recorded �n 

the system

2004 3848 1855 (48.2%) 1611 (41.9%) 382 (9.9%)

2005 3635 1606 (44.2%) 1472 (40.5%) 557 (15.3%)

2006 3636 1658 (45.6%) 1403 (38.6%) 575 (15.8%)

As can be seen in Tables 6 and 7, during the 2006 calendar year 4248 applications for a CTO or 
extension to a CTO were resolved in the Family Court: 3636 of these applications were granted; 
111 were dismissed and 501 were withdrawn. Of the 3636 applications granted, a resulting 
compulsory community treatment order has been recorded on 1658 of these, and a compulsory 
inpatient treatment order on a further 1403. The remaining 575 applications do not have the type 
of CTO recorded in the case management system.

Based on the 4248 applications for a CTO, or extension to a CTO, in 2006 the following demographic 
profile was obtained from Ministry of Justice statistics.  Unfortunately, ethnicity is not reliably 
reported in this database, nor is reliable legal status data available from the MHINC database.
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Figure 2:  Number of compulsory treatment orders, by age group, 2006

Figure 3:  Number of compulsory treatment orders, by sex, 2006
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CTOs are determined by the court, as noted above. The number of CTOs at month’s end is 
recorded and sent to the Office of the Director. In 2006, at any given time, 58 persons per 100,000 
population were detained under a compulsory community treatment order (section 29), 16 under a 
compulsory inpatient treatment order (section 30), and six under a compulsory inpatient treatment 
order but on leave (section 31).
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Figure 4:  Average number of compulsory treatment orders (sections 29, 30 and 31), per 100,000, 
by DHB, 2006
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Table 8:  Average number of compulsory treatment orders per 100,000 population  
(sections 29, 30 and 31), by DHB, 2006

DHB S.29 S.30 S.31

Auckland 60 11 1

Bay of Plenty 36 8 4

Canterbury 48 29 8

Capital and Coast 74 28 12

Counties Manukau 83 31 17

Hawkes Bay 62 8 1

Hutt 43 5 1

Lakes 59 2 9

MidCentral 14 3 5

Nelson Marlborough 39 9 4

Northland 77 11 7

Otago 66 12 3

South Canterbury 42 6 3

Southland 36 9 4

Tairawhiti 82 4 4

Taranaki 38 6 2

Waikato 69 9 n/a

Wairarapa 52 0 2

Waitemata 50 11 2

West Coast 51 16 11

Whanganui 106 68 12

Nat�onal average 58 16 6
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Spec�al and restr�cted pat�ents
As at 31 December 2006, of the 122 special and restricted patients entitled to leave (excluding 
the 17 prison transfers and 13 remandees), 43 (or just over a third) were being managed largely 
in the community, either on section 50 leave or section 52 leave, with relatively brief admissions 
to hospital each week. During 2006 there were nine new special patients acquitted by reason of 
insanity, and five new special patients unfit to stand trial. Over the same time period, five special 
patients in these categories were reclassified (see section 2 for reclassification statistics).

Total number of people under compulsory assessment and 
treatment
The number of patients under compulsory treatment at any time – whether in the assessment 
process, under a court order or as special or restricted patients – cannot be determined from these 
statistics. Because the assessment and treatment statistics are aggregated figures for the period 
of a month, and individuals may be counted more than once, it is not possible to derive a precise 
figure for the numbers of people under assessment at any point in time. However, the Office 
estimates that in New Zealand, at any point in time in 2006, around 4000 people were subject to 
compulsory assessment and/or treatment, of whom one-third were detained in hospital and  
two-thirds were in the community. This represents approximately 10 percent of all adult mental 
health service users, and is very similar to the figures reported for 2005.

Use of seclus�on
Seclusion is provided for in section 71 of the MH(CAT) Act. Seclusion can only occur where, and 
for as long as, it is necessary for the care or treatment of the patient, or for the protection of other 
patients.  Seclusion rooms must be designated for this purpose by the DAMHS, and can be used 
only with the authority of the responsible clinician. 

Because of its intrusive nature, and the potential for misuse, there is an increasing focus on 
the use of seclusion both nationally and internationally. The physical and psychological risks of 
seclusion to consumers and staff are well established. Both the Mental Health Commission (Mental 
Health Commission 2004) and the Human Rights Commission (Human Rights Commission 2002) 
have advocated for increased scrutiny and a reduction in the use of seclusion, and the Ministry has 
committed to reducing the use of seclusion in mental health services. In March 2006 a workshop 
was held in collaboration with the Mental Health Commission to promote acceptable alternative 
approaches to managing patients who are at risk of seclusion. The Ministry is mindful of the 
importance of not reducing seclusion at the cost of increasing other negative outcomes, such as 
assaults on other patients and staff in inpatient units, increased use of sedative medication, or 
recourse to other personal physical restraints which are generally not used in New Zealand mental 
health services.

Seclusion should be an uncommon event, and should be used only when there is an imminent 
risk of danger to the individual or others and no other safe and effective alternative is possible. 
Seclusion should never be used for the purposes of discipline, coercion, staff convenience, or as a 
substitute for adequate levels of staff or active treatment. 

National seclusion statistics are reported for the first time in this annual report. Seclusion data 
has been collected for a number of years through the quarterly reports submitted to the Office 
by all DAMHS. Prior to 2006 this was grouped data, complicating interpretation and analysis. A 
new reporting template was introduced in 2006, and was in use by all DHBs by October 2006. 
For this reason the data presented in this report relates only to the fourth quarter of 2006. Trend 
information will be published in future reports.
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Seclus�on use �n New Zealand
The Key Performance Indicator (KPI) Framework for New Zealand Mental Health Services proposes 
to use a measure of seclusion as a KPI for the safety domain. The percentage of discharged 
patients who experienced seclusion during their admission is one measure which is readily 
understood and is therefore an attractive KPI. We have reported a similar statistic for the country 
as a whole: the proportion of all admitted patients in the time period who were secluded. However, 
at a DHB level these statistics are heavily influenced by the number and configuration of beds 
in each DHB. DHBs with fewer inpatient beds per 100,000 population, who may be promoting 
intensive home-based care as an alternative to hospital-based care, for example, are likely to have 
a higher rate of seclusion. This results from the fact that, as a group, those admitted are likely to 
be more unwell. At the DHB level we have therefore reported seclusion rates as a proportion of 
the population to avoid this bias. Duration of seclusion is more easily compared, but is subject to 
definitional issues (discussed below).

The Restraint Minimisation and Safe Practice Standard (2001) (the Standard) defines seclusion as 
‘the placing of a person at any time, and for any duration, alone in an area where he/she cannot 
freely exit’. The duration and circumstances of each episode of seclusion must be recorded in a 
register, which must be available for inspection by district inspectors. 

The Standard also requires that 10-minute and two-hourly observations be made and recorded 
to ensure the wellbeing of the secluded patient. The patient must be psychiatrically assessed at 
least once every eight hours. According to the definition of the Standard, an episode of seclusion 
does not necessarily end until a consumer has been free from the conditions of seclusion for two 
hours, or four hours in the case of a person secluded for 24 hours or longer. This has practical 
advantages, allowing for periods of trial assessment out of seclusion without the need for 
medical re-evaluation if the trial period ends with re-seclusion. However, it is not consistent with 
international definitions, in which seclusion is generally terminated when the consumer exits the 
conditions of seclusion. Standards New Zealand is currently reviewing this definition to facilitate 
consistent interpretation and international comparison.

Seclus�on �n New Zealand mental health serv�ces, October to December 2006
Seclusion data from 1 October to 31 December 20065 is presented below. Because the data 
covers only the last quarter of 2006, it will be more vulnerable to seasonal and other variations, 
particularly in smaller DHBs.

Individuals over 65 years of age have been excluded from this analysis because the Office receives 
an incomplete data set for this population.6 From the data available, it appears that seclusion rates 
in the psychogeriatric population are significantly lower than in the adult population, and most 
mental health units for the elderly do not have seclusion rooms. 

The data from forensic units is presented separately owing to the different case mix and the 
regional nature of service provision.

Between 1 October 2006 and 31 December 2006, 2374 patients spent time in a New Zealand 
adult mental health unit (excluding forensic and other regional rehabilitation services), generating 
a total of 47,789 bed nights.7 Of these 2374 patients, 383 were secluded during the reporting 
period (16.1 percent). There was a total of 1514 seclusion events, as the same people were often 

5  This excludes Lakes DHB because the data provided was not usable.

6 In particular, older people’s mental health services in the Northern and Midland regions are provided by mental health services, 
whereas in the Central and Southern regions they are provided as part of Health of Older People services under Assessment, 
Treatment and Rehabilitation.

7  Data extracted from the Mental Health Information National Collection (MHINC), excluding Lakes DHB and Capital and Coast DHB 
(which did not have data in the MHINC for this period).  
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secluded multiple times (on average 3.95 times). Across all services (including forensic and youth 
services), 477 patients experienced a seclusion episode; 62 percent of secluded patients were 
male and 38 percent were female. 

Most patients who were secluded were aged between 15 and 54. In the country’s three specialist 
child and young person’s facilities (in Christchurch, Auckland and Wellington), a total of 18 young 
people were secluded, generating 89 seclusion events. The duration of seclusion was much 
shorter for young people, with 50 percent of seclusion events lasting less than four hours. 

Figure 5:  Number of people secluded in mental health units, by age group,  
1 October to 31 December 2006
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Māori were statistically more likely to be secluded than Pacific peoples or other ethnic groups. Of 
the total 477 people secluded, 186 were Māori, 221 were New Zealand European/Pākehā, 26 were 
Pacific peoples, and 31 people identified as another ethnicity. Ethnicity was recorded as unknown 
for 13 people.  

This higher rate for Māori may be explained to some extent by Māori experiencing more severe 
illness. There is some evidence of this from the CAOS study (Trauer et al 2004), but it certainly 
raises questions that require further research. Those providing the  clinical training of staff to 
manage patients who may attract seclusion should be aware of these results, and must include 
cultural dimensions to care as part of staff training.
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Figure 6: Seclusion indicators, by ethnicity, 1 October to 31 December 2006

The percentage of inpatients secluded in acute adult services was also calculated for different 
ethnic groups to control for differences in admission rates between the groups. 

Figure 7: Proportion of inpatients secluded, by ethnicity, 1 October to 31 December 2006
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The length of time spent in seclusion varied considerably. The shortest time recorded was one 
minute, and the longest time was 30 days. Most periods (82 percent) were shorter than one day. 
The distribution of time periods less than a day is shown in Figure 8.

Figure 8:  Distribution of time spent in seclusion, 1 October to 31 December 2006

Seclus�on stat�st�cs by DHB
All DHBs (except for Wairarapa) use seclusion. If patients in Wairarapa require admission they 
are transported to Hutt Valley or MidCentral DHB, and any seclusion statistics in relation to these 
patients appear on the corresponding DHB’s database.

There was wide variation in seclusion data across DHBs. This is likely to be due to a number of 
factors, including: 

• differences in seclusion practice

•  geographical variations in the prevalence and acuity of mental illness 

•  ward design factors, such as the availability of intensive care and low-stimulus facilities 

• staff numbers, experience and training 

•  use of sedating psychotropic medication 

•  the frequent or prolonged seclusion of one patient distorting seclusion figures over the 
relatively short three-month collection period.

Because it is difficult to measure and adjust for these factors, it may be more useful to  
compare an individual DHB’s performance over time rather than to make unadjusted comparisons 
between DHBs.
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 Figure 9:  Seclusion indicators, by DHB adult services, 1 October to 31 December 2006

Note:  Population figures are from Statistics New Zealand DHB projections aged 20–64 for quarter 4 in 2006. 

Forens�c un�ts
Specialist inpatient forensic services are provided in five centres: Northern, Midland, Central, 
Canterbury and Otago. Hauora Waikato, which provides some beds in the Midland region, does not 
have seclusion facilities. In total, 59 people were secluded in forensic units, contributing to a total 
of 516 seclusion events.  

Table 9:  Seclusion indicators for forensic services, by DHB, 1 October to 31 December 2006

DHB People secluded per  
100,000 populat�on

Seclus�on events per 
100,000 populat�on

Average durat�on           
(hours)

Canterbury 2.89 17.35 10.7

Capital and Coast 0.97 1.36 27.1

Otago 4.62 124.66 15.9

Waikato 2.14 5.94 7.1

Waitemata 2.71 21.25 25.9

New Zealand 2.41 21.10 18.7

Note:  Population figures are from Statistics New Zealand DHB projections aged 20–64 for quarter 4 in 2006. Tairawhiti is part of   
Central region.

These indicators cannot be compared with adult service indicators because they do not reflect the 
same client base, but it is clear there is a wide range across all these indicators. In particular, a 
small number of people had frequent or long events (or both): four individuals accounted for 306 
out of the total of 516 events, and 12 individuals had 49 events that were longer than a day. The 
duration of events ranged from 5 minutes to 22 days.

140

120

100

80

60

40

20

0

People/events/hours

People secluded/100,000 pop
Events/100,000 pop
Average duration (hours)

A
uc

kl
an

d

B
ay

 o
f P

le
nt

y

Ca
nt

er
bu

ry

Ca
pi

ta
l a

nd
 C

oa
st

Co
un

ti
es

 M
an

uk
au

H
aw

ke
’s

 B
ay

H
ut

t V
al

le
y

M
id

Ce
nt

ra
l

N
el

so
n 

M
ar

lb
or

ou
gh

N
or

th
la

nd

O
ta

go

S
ou

th
 C

an
te

rb
ur

y

S
ou

th
la

nd

Ta
ir

aw
hi

ti

Ta
ra

na
ki

W
ai

ka
to

W
ai

te
m

at
a

W
es

t C
oa

st

W
ha

ng
an

ui

To
ta

l N
ew

 Z
ea

la
nd



32 Office of the Director of Mental Health – Annual Report 2006

Seclus�on data 200�
The Office will continue to collect and analyse seclusion data in this format. In the 2007  
annual report the Office will publish a data set for the entire calendar year. Trend analysis will 
establish whether New Zealand mental health services are achieving their goals of reducing the 
use of seclusion.

Use of force
Section 122B of the MH(CAT) Act prescribes the circumstances under which reasonable force may 
be used in the exercise of certain powers under the MH(CAT) Act. There are four broad categories or 
situations where the use of force can be justified under section 122B of the MH(CAT) Act:  

1. a power to take or retake a person, proposed patient, or patient 

2. a power to detain a person, proposed patient, or patient 

3. a power to enter premises

4. use of reasonably necessary force in treating a patient.

The first three categories largely cover community-based activities, while the fourth category 
commonly covers inpatient activity. If force has been used under this section, the circumstances 
must be recorded and the record provided to the DAMHS.

The Office has recently highlighted the importance of recording these incidents at a DHB level, so 
that the DAMHS receives appropriate information on the use of force within the DHB. The analysis 
of this information is regarded as a potentially powerful tool for identifying certain problems and 
thereby targeting interventions to improve service delivery.

Electroconvuls�ve therapy
Electroconvulsive therapy (ECT) is a therapeutic procedure in which a brief pulse of electricity is 
delivered to a patient’s brain in order to produce a seizure. ECT is an effective treatment for various 
types of mental illness, including depressive illness, mania, schizophrenia, catatonia and other 
neuropsychiatric conditions. It is often effective in cases where medication is contraindicated, or is 
not providing sufficient relief of symptoms.

ECT is administered under anaesthesia and with muscle relaxants. The end result is that the patient 
drifts off to sleep and wakes up a short time later unable to recall the details of the procedure.  
The most common side-effects of ECT are confusion and memory loss for events surrounding the 
period of ECT treatment. This confusion and disorientation typically clear within an hour. More 
persistent memory problems are variable and can be minimised with the use of modern treatment 
techniques, such as applying both stimulus electrodes to the right side of the head (unilateral ECT).

ECT has been used in the treatment of mental illness for over 60 years. Despite its continued use 
it remains a controversial treatment. In 2003 the Health Select Committee recommended that a 
comprehensive review be undertaken, independently of the Ministry of Health, on the safety and 
efficacy of ECT and the adequacy of regulatory controls on its use in New Zealand. The review 
concluded that ECT continues to have a place as a treatment option for consumers of mental health 
services in New Zealand, and that banning its use would deprive some seriously ill patients of a 
potentially effective and sometimes life-saving means of treatment. The report of the independent 
review is available on the Ministry of Health website (www.moh.govt.nz/publications). 
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The collection and publication of annual ECT data is also part of a programme of work carried out 
by the Ministry of Health following the Health Committee’s 2003 recommendations. In 2006 the 
Ministry published a report showing data gathered for the 1 July 2003 to 30 June 2005 period, and 
explaining in detail the procedure and regulation of ECT in New Zealand. This publication (Ministry 
of Health 2006) is also available on the Ministry’s website. ECT statistics are now included in the 
Director of Mental Health’s annual report.  

Number of pat�ents treated w�th ECT
Table 10 shows the total number of patients who received ECT from 1 July 2005 to 30 June 2006, 
by DHB. A total of 224 people received ECT during the 2005/06 reporting period (5 per 100,000 
population). This represents a reduction from the 2003/04 and 2004/05 reporting periods (a rate of 
7.5 per 100,000 population was reported in both periods). 

Table 10: Total number of patients treated with ECT, by DHB, 1 July 2005 to 30 June 2006

D�str�ct Health Board Number of pat�ents 
treated w�th ECT

Auckland 6

Bay of Plenty 14

Canterbury 55

Capital and Coast 9

Counties Manukau 17

Hawke’s Bay*^ <5

Hutt Valley 11

Lakes 15

MidCentral 8

Nelson Marlborough <5

Northland <5

Otago 28

South Canterbury*^ <5

Southland <5

Tairawhiti <5

Taranaki^ 0

Waikato 22

Wairarapa^ 0

Waitemata 21

West Coast <5

Whanganui^ 0

Total 224

Notes:  * ECT performed at another DHB. 
  ^ DHB does not have an ECT machine.
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Figure 10: Number of patients treated with ECT per 100,000 population, 1 July 2005 to  
30 June 2006

A
uc

kl
an

d

B
ay

 o
f P

le
nt

y

Ca
nt

er
bu

ry

Ca
pi

ta
l a

nd
 C

oa
st

Co
un

ti
es

 M
an

uk
au

H
aw

ke
’s

 B
ay

*^

H
ut

t V
al

le
y

La
ke

s

M
id

Ce
nt

ra
l

N
el

so
n 

M
ar

lb
or

ou
gh

N
or

th
la

nd

O
ta

go

S
ou

th
 C

an
te

rb
ur

y*
^

S
ou

th
la

nd

Ta
ir

aw
hi

ti

Ta
ra

na
ki

^

W
ai

ka
to

W
ai

ra
ra

pa

W
ai

te
m

at
a^

W
es

t C
oa

st

W
ha

ng
an

ui
^

District Health Board
Notes:
* ECT performed at another DHB
^ DHB does not have an ECT machine

20

15

10

5

0

Notes:  * ECT performed at another DHB. 
  ^ DHB does not have an ECT machine.

Reg�onal var�at�ons �n the number of ECT treatments g�ven
Regions with smaller populations will be more vulnerable to annual variations (according to the 
needs of the population at any time), and patients receiving continuous or maintenance treatment 
will typically receive more treatments in a year than those patients treated with an acute course. 
The age of a DHB’s population may also be a factor, as ECT is more commonly the treatment of 
choice in older people because associated medical problems may rule out antidepressant or other 
medication. Finally, populations in some DHBs have better access to ECT services than others, and 
this factor is likely to influence the rates of use.

ECT treatments per acute course
A series of ECT treatments is necessary to produce a lasting effect. This is known as an acute 
course of ECT.  To sustain the response to ECT, continuation treatment, often in the form of 
antidepressant and/or mood stabiliser medication, may be prescribed. Some individuals require 
maintenance ECT, which is delivered on an outpatient basis, usually at a rate of one treatment 
weekly, tapered off to bi-weekly to monthly for up to one year. Since the 2004/05 reporting period 
DHBs have been asked to define whether each ECT treatment was administered as part of an acute 
course or as maintenance treatment.  

Table 11 shows the average number and range of ECT treatments per course, by DHB. The national 
average was 6.8 ECT treatments per acute course of ECT during the 2005/06 reporting period. 
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Table 11: ECT treatments per acute course, by DHB, 1 July 2005 – 30 June 2006

D�str�ct Health Board No. of  
Courses

No. of 
treatments

No. of treatments 
per acute course: 

mean (range)

Auckland 6 33 5.5 (1–10)

Bay of Plenty 10 67 6.7 (4–12)

Canterbury 51 349 6.8 (1–13)

Capital and Coast 9 70 7.8 (6–17)

Counties Manukau 22 136 6.2 (3–17)

Hawke’s Bay^* <5 12 4.0 (1–6)

Hutt Valley 11 73 6.6 (4–13)

Lakes 20 92 4.6 (1–10)

MidCentral 7 39 5.6 (5–10)

Nelson Marlborough 5 32 6.4 (4–12)

Northland <5 - -

Otago 43 244 5.7 (1–17)

South Canterbury^* <5 30 7.5 (4–12)

Southland 5 33 6.6 (4–10)

Tairawhiti <5 9 4.5 (3–6)

Taranaki 0 0 -

Waikato 22 174 7.9 (1–16)

Wairarapa^ 0 0 -

Waitemata 24 230 9.6 (2–16)

West Coast <5 29 9.7 (8–11)

Whanganui^ 0 0 -

Notes:  * ECT performed at another DHB. 
 ^ DHB does not have an ECT machine.

Consent to treatment
Section 60 of the MH(CAT) Act describes the process of obtaining consent for ECT.  Either the 
patient’s consent or a second opinion from a psychiatrist appointed by the Review Tribunal is 
required. In the latter case the treatment must be considered to be in the interests of the patient. 
This process allows the treatment of patients too unwell to consent to treatment. Clinicians are 
advised to make the decision about whether ECT is in the interests of the patient after discussing 
the options with family/whānau and considering any advance directives by the patient that may be 
relevant (see section 60 guideline, issued by the Director-General of Health on 17 February 2006).
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During the 2005/06 reporting period no patient was treated with ECT if they retained decision-
making capacity and refused consent. Of all ECT treatments given to patients during that period, 
17 percent were given to patients so unwell they were not capable of consenting. This compares 
with 22 percent for the 2004/05 period.

Table 12: ECT treatments not consented to during the period 1 July 2005 – 30 June 2006

D�str�ct Health Board
Number of 

adm�n�strat�ons not 
consented to

Auckland 0 (0%)

Bay of Plenty 8 (5%)

Canterbury 34 (7%)

Capital and Coast 49 (44%)

Counties Manukau 91 (61%)

Hawke’s Bay*^ 5 (14%)

Hutt Valley 0 (0%)

Lakes 2 (2%)

MidCentral 19 (33%)

Nelson Marlborough 0 (0%)

Northland 0 (0%)

Otago 26 (8%)

South Canterbury*^ 0 (0%)

Southland 0 (0%)

Tairawhiti 0 (0%)

Taranaki^ 0 (0%)

Waikato 57 (21%)

Wairarapa^ 0 (0%)

Waitemata 65 (27%)

West Coast 0 (0%)

Whanganui^ 0 (0%)

Total 356 (1�%)

Notes:  * ECT performed at another DHB. 
  ^ DHB does not have an ECT machine.
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Age and sex of pat�ents treated w�th ECT
Table 13 and figure 11 show the age and sex of people who were treated with ECT during the 
period 1 July 2005 – 30 June 2006. Age group was determined by the individual’s age at the 
beginning of their treatment. Of the 224 people who were treated with ECT during 2005/06, 156 
(70 percent) were women and 68 (30 percent) were men. These percentages are almost identical 
to those from last year (69 percent women and 31 percent men).  The majority of the difference is 
attributable to the fact that more women present to our services with depressive disorders. This 
ratio is similar to that reported in other countries.

Table 13: Age and sex of patients treated with ECT, 1 July 2005 – 30 June 2006

Age of pat�ents 
(years) Female Male

15–19 1 0

20–24 4 1

25–29 2 3

30–34 12 1

35–39 12 2

40–44 7 5

45–49 11 3

50–54 15 4

55–59 8 6

60–64 13 5

65–69 16 5

70–74 10 7

75–79 19 8

80–84 17 12

85–89 9 5

90–94 0 1

Totals 156 68
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Figure 11: Age and sex of patients treated with ECT, 1 July 2005 – 30 June 2006
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Ethn�c�ty of pat�ents treated w�th ECT
Table 14 shows the ethnic distribution of patients treated with ECT.

Table 14: Ethnicity of people treated with ECT, 1 July 2005 – 30 June 2006

Ethn�c�ty No. of pat�ents

Asian 9 (4%)

European 193 (86%)

Māori 9 (4%)

Pacific peoples 4 (2%)

Other 9 (4%)

The ethnic spread suggests Asian, Māori and Pacific peoples are under-represented for their 
population demography. However, the numbers are so small that it is not statistically appropriate 
to show how the percentages relate to the proportion of each ethnic group in the total population.

Reportable deaths
Between 1 January 2006 and 31 December 2006 the deaths of 107 individuals (68 percent male, 
32 percent female) were reported to the Director, of whom 75 percent were suspected to be 
suicide. This includes the deaths of the 29 patients who were under the MH(CAT) Act at the time of 
their death. Eleven of these deaths were suspected suicides.

Alcohol�sm and Drug Add�ct�on Act 1996 detent�ons  
and comm�ttals
The Ministry of Justice keeps statistics on applications to the Family Court under the Alcoholism 
and Drug Addiction Act 1966 (ADA Act). Section 8 of the ADA Act allows an alcohol- or drug-
dependent person to voluntarily apply to the Family Court for detention in a specified institution 
that is certified under the ADA Act. Section 9 of the ADA Act applies when another person, such 
as a relative or the Police, makes application to the Family Court for the person to be committed 
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to a specified institution that is certified under the ADA Act. Section 9 applications must be 
accompanied by two medical certificates.

As with committal orders under the MH(CAT) Act, Ministry of Justice statistics on use of the ADA Act 
are only available from the beginning of 2004. Table 15 details the disposal of applications under 
the ADA Act to the Family Court. Table 16 then identifies the number of orders granted for detention 
under section 8 and for committal under section 9 of the ADA Act.

Table 15: Numbers and outcomes of applications for detention and committal, 2004–2006

Year Total appl�cat�ons for 
s. 8 and s. 9 orders

Appl�cat�ons 
granted*

Appl�cat�ons 
d�sm�ssed

Appl�cat�ons w�thdrawn, 
struck out or lapsed

2004 81   73 4 4

2005 91 79 4 8

2006 83 77 3 3

* Includes applications granted by consent.

Table 16: Outcomes of applications for granted orders for detention and committal, 2004–2006

Year S. 8 appl�cat�ons 
granted for detent�on

S. 9 appl�cat�ons 
granted for comm�ttal

Total appl�cat�ons 
granted

2004 45   (61.64%) 28   (38.36%) �3

2005 49   (62.03%) 30   (37.97%) �9

2006 60   (77.92%) 17   (22.08%) ��

Table 15 shows that during 2006, 83 ADA Act applications for detention and committal were 
disposed of by the Family Court, resulting in 77 applications being granted, three being  
dismissed, two withdrawn and one struck out. Of the 77 applications granted in 2006, six were 
granted by consent.

Table 16 shows that of the 77 applications granted in 2006, 60 (nearly 78 percent) were as a 
result of voluntary application for detention, with the remaining 17 (22 percent) being the result 
of a relative or other person making application for committal. While the number of orders granted 
remains steady over the three-year period, a trend is apparent towards use of section 8 rather than 
section 9. 

Ministry of Justice statistics enable further profiling of ADA Act detention and committal orders, 
by gender, age and location, although much of the age data is not recorded. (Ethnicity data is 
too incomplete to be reportable.) Table 17 is a breakdown of orders granted, by gender; Table 18 
depicts age groups and Table 19 depicts geographic distribution of orders, by court region. (Note 
that the four court regions do not fully equate with the four health regions).

Table 17:  Applications granted under sections 8 and 9 of the ADA Act, by gender, 2004–2006

Year Male Female Total

2004 43   (58.90%) 30   (41.10%) �3

2005 54   (68.35%) 25   (31.65%) �9

2006 60   (77.92%) 17   (22.08%) 77
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Table 18: Applications granted under sections 8 and 9 of the ADA Act, by age, 2004–2006

Age group (years) 2004 2005 2006

15–24  1  1  1

25–34  4  5  5

35–44 13 15 16

45–54 10 15 16

55–64  6  6 11

65+  1  1  5

Age not specified 38 36 23

Total �3 �9 ��

Table 19:  Regional distribution of applications granted under sections 8 and 9 of the ADA Act,  
2004–2006

Court reg�on 2004 2005 2006

Northern 
(includes Auckland, North Shore, 
Manukau, Whangarei)

 5   (6.85%)  3   (3.80%)  3   (3.90%)

Wa�kato 
(includes Hamilton, Rotorua, Tauranga, 
Gisborne)

10   (13.70%) 11   (13.92%) 11   (14.29%)

Central 
(includes Wellington, Palmerston North, 
New Plymouth, Hawke’s Bay, Nelson)

27   (36.99%) 32   (40.51%) 26   (33.77%)

Southern 
(includes Christchurch, Dunedin, 
Invercargill)

31   (42.47%) 33   (41.77%) 37   (48.05%)

Table 17 shows that, in 2006, the number of committal orders granted for women continued 
to reduce, with nearly 88 percent of total orders granted for men. Age distribution of orders, as 
shown in Table 18, has continued the same pattern as previous years, with the highest numbers of 
orders (where age has been recorded) being for people between the ages of 35 and 54. However, 
it is worth noting that in 2006 the number of orders for people aged between 55 and 64 almost 
doubled when compared to 2004.  

Table 19 shows that in 2006 almost half (48 percent) of orders granted were in the Southern court 
region while very few orders were granted in the Northern court region. This is a continuation of a 
pronounced pattern of regional variation in orders granted. 

Op�o�d subst�tut�on treatment
The Director of Mental Health is responsible for approvals relating to the prescription, 
administration or supply of controlled drugs for the purposes of treating people with drug 
dependence, and for overseeing section 24 of the Misuse of Drugs Act 1975. The Director 
undertakes regular site visits to opioid substitution services, meets quarterly with Medsafe, and 
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oversees the evaluation of service compliance with sector standards.8 In addition, a six-monthly 
report cycle was initiated in 2007 to provide an overview of key information that informs and 
impacts on the provision of opioid substitution treatment services.  

During the July to December 2006 reporting period there were 18 specialist opioid substitution 
treatment services throughout New Zealand. They comprised 17 DHB ‘provider arm’ services 
(including one that provided sub-regionally across Auckland and another that provided  
regionally across the Wellington region DHBs), and one NGO specialist opioid substitution 
treatment provider (Pegasus).

The model operating throughout New Zealand provides entry to opioid treatment services via 
specialist services (operated by the respective DHBs). These specialist services are responsible 
for the development of a comprehensive management plan. Specialist services can ‘authorise’ 
medical practitioners to maintain these plans, referring back to specialist services about any 
change. Stabilised patients can eventually be transferred to ‘gazetted’ practitioners or services, 
which then take full responsibility for the patient’s ongoing assessment and treatment. Gazetted 
practitioners are expected to have had experience as authorised practitioners and to have had 
training in the alcohol and other drugs area of practice.

Figure 12 presents the number of people prescribed opioid substitution treatment in each region.  
Note that the Mental Health Blueprint purchasing framework allocates 90 specialist places and  
60 GP places per 100,000; 3 percent of clients seen in New Zealand were seen out of region. 
Average waiting time for a place on the treatment programme is reported in Table 20.

Figure 12: Number of people prescribed opioid substitution treatment, by DHB
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Notes:  

Auckland region includes Auckland, Counties Manukau and Waitemata populations.

Capital and Coast and Hutt populations have been added together.

Canterbury includes Christchurch and Pegasus Health.

8  See The Service Audit and Review Tool: Opioid substitution treatment in New Zealand (2007). The audit tool is designed to evaluate 
service compliance with sector standards, services specifications and contracts, and to monitor best practice for opioid substitution 
treatment providers. 



42 Office of the Director of Mental Health – Annual Report 2006

Table 20: Average waiting time (weeks)

D�str�ct Health Board Average wa�t�ng 
t�me (weeks)

Auckland region (excl. Northland) 1

Bay of Plenty 36

Canterbury 22

Capital and Coast/Hutt 34

Hawke’s Bay 1

Lakes 23

MidCentral 24

Nelson Marlborough 24

Northland 8

Otago 18

 South Canterbury 0

Southland 0

Tairawhiti 2.5

Taranaki 3

Waikato 0

Wairarapa

West Coast 28

Whanganui 16

Notes:

Auckland region includes Auckland, Counties Manukau and Waitemata populations.

Capital and Coast and Hutt populations have been added together.

Canterbury includes Christchurch and Pegasus Health.

As of December 2006 the Department of Corrections changed their policy to allow sentenced 
prisoners receiving methadone prior to imprisonment to remain on methadone throughout their 
sentence. Given this policy change, opioid substitution services are committed to retaining a place 
on the programme for prisoners upon release. Services are also looking to provide, in partnership 
with prison health staff, continuity of service provision.
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Append�x 1: Rev�ews of Pat�ents, Spec�al 
Pat�ents and Restr�cted Pat�ents

Figure A1: Reviews of special patients acquitted by reason of insanity

Clinical review within 3 months of
order as per s. 77(1) of the MH(CAT)
Act and thereafter at intervals of not
longer than 6 months.

The MHRT may review certain special
patients as per s. 80 of the MH(CAT) Act.

If the MHRT considers that the patient
no longer requires detention as a
special patient, the MHRT sends their
decision to the Minister of Health for
the purposes of s. 33 of CP(MIP) Act.

Note: the Minister is not bound by the
MHRT decision.

MHRT may be required
to review patient’s condition
as part of decision-making
process.

Continued compulsory treatment.
Further clinical review at no longer
than 6-monthly intervals as per
s. 77(1) MH(CAT) Act.

Copy of certificate to Minister
of Health for purposes of
s. 33 CP(MIP) Act.

Special patient
order not required

Yes

Direction that
the defendant
be discharged.

Direction that the
defendant be held
as a patient or care
recipient.

S.77(4) MH(CAT) Act.
Is there a requirement,

either in the patient’s own
interests or for public safety,

to continue special
patient order?

Special patient
order not required

No

Note: MHRT – Mental Health Review Tribunal
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Figure A2: Reviews of special patients unfit to stand trial

The MHRT may review certain special
patients as per s. 80 of the MH(CAT) Act.

If the MHRT considers that the patient is
no longer unfit to stand trial, or that the
patient is still unfit to stand trial but it is
no longer necessary to detain as a
special patient, the MHRT sends their
decision to the Attorney-General for
the purposes of s. 31 of CP(MIP) Act.

Note: the Minister is not bound by the
MHRT decision.

S. 77(3) MH(CAT) Act
 evaluation of fitness

to stand trial and
necessity for special

patient order.

Clinical review within 3 months of
order as per s. 77(1) of the MH(CAT)
Act and thereafter at intervals of not
longer than 6 months.

Still unfit and
should continue as
a special patient.

Copy of certificate
sent to Attorney-General
for purposes of s.31
CP(MIP) Act.

Copy of certificate sent  to
Attorney-General and Minister
of Health for purposes of
s. 31 CP(MIP) Act.

MHRT may be required
to review patient’s
condition as part of
decision-making process.

MHRT may be required
to review patient’s
condition as part of
decision-making process.

Continued compulsory treatment.
Further clinical review at no longer
than 6 monthly intervals as per
s. 77(1) MH(CAT) Act.

Decision to return
defendant to court
as per s. 31(2)(a)
CP(MIP) Act.

Decision that the
defendant be held
as a patient or care
recipient.

Patient continues
as a special patient
unfit to stand
trial.

Still unfit but not
necessary to detain
as special patient.

No longer unfit
to stand trial.

Note: Once the maximum period
of detention has expired, as
specified in s. 30 of the CP(MIP)
Act, the Attorney-General must
direct that the defendant be
held as a patient or a care
recipient as per s. 31 CP(MIP) Act.

Note: MHRT – Mental Health Review Tribunal



45 Office of the Director of Mental Health – Annual Report 2006

Figure A3: Reviews of special patients transferred from prison and under hybrid orders

The MHRT may review any person
subject to a CTO, as per s. 79 MH(CAT) Act.

If the MHRT considers that the patient
is fit to be released from compulsory
status, and liability to detention has not
ceased, the consent of the Director
should be sought to direct that the
special patient be taken to a penal
institution and be thereafter released
from the MH(CAT) Act.

Fit to be
released from
compulsory

status?

Clinical review within 3 months of
order and thereafter at intervals of
not longer than 6 months as per as
per s. 76(1) of the MH(CAT) Act.

Continued compulsory treatment.
Further clinical review at no longer
than 6 monthly intervals as per
s. 76(1) MH(CAT) Act.

Patient ceases to be
a special patient
and is deemed
subject to a CTO as
soon as liability to
detention ceases.

Note: Patient ceases to be a
special patient and is deemed
subject to a compulsory
treatment order as soon as
liability to detention ceases.

Remains
liable to be

detained under
sentence?

DAMHS seeks consent of
Director to direct that the
special patient be taken to
a penal institution, and be
thereafter released from
the MH(CAT) Act.

No

No

Yes

Yes

Note: MHRT – Mental Health Review Tribunal
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Figure A4: Reviews of compulsory treatment order patients

The MHRT may review any
persons subject to CTO, as per
s. 79 MH(CAT) Act.

If the MHRT considers that the
patient is fit to be released from
compulsory status, and liability to
detention has not ceased, the patient
shall be released accordingly.

Clinical review within 3 months of
order and thereafter at intervals of
not longer than 6 months as per
s. 76(1) of the MH(CAT) Act.

Yes

Clinical review within
14 days of the expiry of
the CTO as per s. 34(1).

S. 34 application
to extend the order.

Fit to be
released from
compulsory

status?

No

Yes

Court to
consider whether

mentally disordered
and if so whether
it is necessary to

extend the CTO as
per s. 27.

Is this the
first extension

of the CTO?

No

Patient released
from compulsory
status

Patient released
from compulsory
status.

No

Fit to be
released from
compulsory

status?

No

This extension of the CTO shall
have effect indefinitely until
the patient is released from
compulsory status. The patient
must be clinically reviewed at no
longer than 6-monthly intervals
as per s. 76(1) MH(CAT) Act.

Yes

Note: MHRT – Mental Health Review Tribunal
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Figure A5: Reviews of restricted patients

The MHRT may review the
condition of any restricted
patient as per s. 81 MH(CAT) Act.

The process followed thereafter
mirrors referrals from the Director
to the MHRT as depicted in this
flowchart.

Clinical review within 3 months of
order and thereafter at intervals of
not longer than 6 months as per
s. 78(1) of the MH(CAT) Act.

Director referral
to MHRT?

Yes

MHRT
Review condition

of restricted
patient as per

s. 31 MH(CAT) Act.

No

Not fit to be released
from compulsory status,
but no longer necessary
to be a restricted patient.

Fit to be released from
compulsory status.

Not fit to be released
and should continue to
be declared a restricted
patient.

Continued compulsory
treatment. Further clinical
review at no longer than
6 monthly intervals as
per s. 78(1).

Certificate sent to
Minister of Health,
who must consult with
the Attorney-General.

Revoke restricted
patient status.

Refer to MHRT.

Patient released
forthwith.

Not fit to be released
from compulsory status,
but no longer necessary
to be a restricted patient.

Fit to be released from
compulsory status.

Not fit to be released
and should continue to
be declared a restricted
patient.

Revoke restricted
patient status.

Certificate sent to
Minister of Health,
who must consult with
the Attorney-General.

Decline to revoke
restricted patient
status.

Note: MHRT – Mental Health Review Tribunal
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Append�x 2: Habeas Corpus �n the Mental  
Health Context 
Inv�ted commentary from Morag McDowell BA, LLM (Hons)

This past year has seen a number of patients challenging the legality of their detention under the 
Mental Health (Compulsory Assessment and Treatment) Act 1992 (the MH(CAT) Act) by utilising 
the legal remedy, habeas corpus. These cases have focused on whether non-compliance with 
particular procedural requirements under the MH(CAT) Act renders subsequent detention unlawful.  
They raise important issues about the practices of mental health professionals in the committal 
process, and whether habeas corpus is an appropriate and effective remedy for detained patients.  

Habeas corpus
Habeas corpus is a legal remedy that seeks to protect individual liberty by testing and scrutinising 
the lawfulness of detention. New Zealand has recently confirmed habeas corpus as a vital means 
of safeguarding individual liberty9 by the enactment of the Habeas Corpus Act 2001. This new 
Act prescribes a simple, effective and expeditious procedure for the determination of habeas 
corpus applications by the High Court. The remedy is available to anybody who is deprived of their 
liberty,10 and when such applications are brought it is the ‘detainer’ who is required to prove to the 
court that the detention is lawful. If lawful detention is not made out, the court must, as a matter of 
right, order the release of the detained person.11  

Habeas corpus and mental health comm�ttal
Historically, habeas corpus provided a valuable remedy for patients detained under mental 
health legislation. Older civil commitment statutes for the compulsory detention and treatment of 
mental health patients did not generally contain review procedures to determine mental health 
status, or ascertain whether the detention of a patient was valid. Habeas corpus, therefore, 
provided a valuable check on whether procedural requirements had been met, whether committal 
documentation was sufficient, and, on occasion, whether the patient’s mental state required 
continued committal (Sharpe 1989).

It is arguable that the significance of habeas corpus as a means to address these issues has 
lessened with the advent of rights-focused mental health legislation. Nevertheless, the recent 
spate of cases in our courts has highlighted the continued importance of the remedy as a 
protective mechanism in the mental health context. At the same time, however, the cases have 
raised a number of issues relating to the effectiveness and appropriateness of the remedy for 
mental health patients. This brief overview will address, in particular, the limited scope of the 
court’s inquiry, the requirement of immediate release, and the role of alternative specialist 
processes and of counsel. It will also comment briefly on the issue of non-compliance with the 
procedural requirements of the MH(CAT) Act.

9 Section 5(a), Habeas Corpus Act 2001.

10 Section 7(4) of the Habeas Corpus Act 2001 prescribes: ‘No applicant may be disqualified for lack of capacity or standing’.

11 Section 14(1), Habeas Corpus Act 2001.
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The scope of the court’s �nqu�ry
Habeas corpus applications must be disposed of on an urgent basis.12 The strict timeframes 
prescribed by the Act have forced the courts to take a pragmatic approach as to what can sensibly 
and justly be determined in such applications.    

In all three of the most recent cases the primary issue was whether there had been a failure to 
comply with the procedural requirements of s. 9(2)(d) of the MH(CAT) Act (thereby rendering 
subsequent detention unlawful).13 In Sestan v Auckland District Health Board,14 Asher J concluded 
that the legal and factual issues raised by the s. 9(2)(d) argument were straightforward and 
‘properly susceptible to a fair and sensible summary determination’.15 Thus simple procedural 
and/or jurisdictional issues in the mental health context are appropriately dealt with by habeas 
corpus.

If, however, the issues are complex and not amenable to determination on an urgent basis, 
other remedies – such as judicial review16 or the review processes in the MH(CAT) Act – might be 
more appropriate. The Court of Appeal endorsed this view when considering an appeal brought 
by Mr Sestan.17 It commented that there will be few circumstances where habeas corpus is the 
appropriate means of challenging official action where the critical issue is whether a person is 
mentally disordered. The Court was also concerned that the enlarged grounds of complaint on 
appeal, together with the speed with which the application was required to be determined, meant 
that there was limited opportunity for evidence to be put before the court. It stated further that in 
normal circumstances the mechanisms contained in the MH(CAT) Act will be more efficacious and 
appropriate.18

Immed�ate release
As previously stated, when a writ of habeas corpus is granted, immediate discharge from detention 
is required. In the past this has posed difficulties for the courts where it could be shown that the 
mental health patient, although unlawfully detained, nevertheless continued to pose a danger to 
self or others, or required treatment. To address this concern the courts innovated ways to avoid 
releasing the patient – usually citing community interests as overriding the liberty interests of the 
patient.19 The source of the power to refuse to discharge a person unlawfully committed is unclear, 
although it is assumed to be an inherent power exercisable to protect the interests of the patients 
and the public.20 However, under the Habeas Corpus Act 2001 there is no discretion in whether or 
not the remedy should be granted, and it is difficult to see how consequences of release are an 
appropriate consideration in determining whether or not detention is lawful. As Asher J stated in 

12  Section 9(1) provides that an application for habeas corpus must take precedence over other matters before the High Court.  Section 
9(3) requires the hearing of the application no later than three working days after the application has been filed.

13  Section 9(2)(d) is part of the initial assessment process and requires that an explanation about the compulsory assessment 
examination be given to a proposed patient in the presence of a family member, caregiver or other person concerned with their 
welfare.

14  Unreported, High Court, Auckland, CIV 2006-404-6868, 14 November 2006, Asher J.

15  See above n. 7 at para [34].

16  Judicial review is the review by a High Court Judge of decisions made, or actions done by public officials, to determine whether that 
decision or action is unauthorised or invalid.  Review can be granted upon the basis that the decision or action is unreasonable, 
illegal or unfair.  It is a flexible, and discretionary jurisdiction enabling a broad range of relief.  There is also a specific judicial review 
provided for under s. 84 of the MH(CAT) Act which permits the High Court to inquire into the legality of a patient’s detention.  This is 
discussed later in this article.

17  Sestan v Director of Area Mental Health Services Waitemata District Health Board  [2007] 1 NZLR 767.

18  See above n. 10 at para [91].

19   For example, in Re Shuttleworth (1846) 9 QB 651, Lord Denman rejected the option of releasing a mental health patient whom he 
considered to be dangerous, despite illegalities in her detention.  He also rejected the option of releasing her with the possibility 
that ‘fresh custody’ could be arranged, instead concluding that general societal principles prevented him from doing so.

20  See above n. 4, at p. 158.  
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Sestan,  ‘A person is either entitled to the issue of the writ or not. If the person is so entitled, the 
writ should issue immediately’.21

It is clear, however, that the prospect of immediate discharge from custody was a factor that 
weighed with the court in two of the recent cases. In Keenan v Director of Mental Health Services22 
Fogarty J issued a writ of habeas corpus, but directed it to lie in court over the weekend to enable 
the committal process to be re-commenced. Furthermore, he added conditions to the writ 
requiring the involvement of a different clinician in the initiating assessment process. The judge 
acknowledged the novelty of this approach (and by doing so implied a questionable jurisdiction to 
invoke such measures): ‘It is unusual once a court has decided to grant a writ of habeas corpus for 
the writ to lie in court. It may be, indeed, that it is unique, but it is a step that is being taken with 
the consent of Mr Keenan’.23  

In Chu v District Court at Wellington and others24 the writ of habeas corpus was also issued, 
although it did not effect the patient’s immediate release (as he was also being detained under the 
Bail Act). The judge commented that the issue of the writ did not render the patient immune from 
being re-constrained by the processes under the MH(CAT) Act. 

Both men were subsequently re-committed shortly following their successful habeas corpus 
applications.  

This outcome seems at odds with the purpose of the remedy – to secure release of the person 
unlawfully detained – and raises questions about the effectiveness of the applications.

There is no doubt that successful habeas corpus applications emphasise the importance of 
the right to liberty, and send a clear message that authorities must act in accordance with the 
law. This is particularly significant in the mental health context where people, by virtue of their 
illness, are vulnerable and, therefore, less able to assert and protect their rights. Of course, 
for the patient there is a sense of victory, validating their choice to challenge their detention. A 
successful habeas corpus application may also ground a patient’s future claim to damages for 
false imprisonment. It could also be argued (as Fogarty J states in Chu) that the second process 
offers a patient the opportunity to ‘endeavour to persuade the assessor that they are not in need of 
compulsory treatment’.25 This latter argument is less convincing as the commitment process at all 
stages requires re-assessment of a patient’s mental status (therefore, restarting the process is not 
necessary to achieve this goal).

However, there are potentially negative consequences, which flow from issuing the writ with the 
expectation that the compulsory assessment and treatment process will be re-commenced. The 
most significant is the possibility of rendering harm to the patient’s recovery by sending the patient 
back to the committal starting gates.  

The committal process under the MH(CAT) Act is, procedurally, the most intensive period under 
the Act. Many patients find it distressing. It is also not difficult to imagine that a successful habeas 
corpus applicant may have their expectations of release raised, only to be subjected to a repetition 
of the same assessment process which has been found wanting. Patients may perceive mental 
health professionals’ re-commencement of the process as punitive, or a subversion of the court’s 
finding, which, in turn, may jeopardise the therapeutic alliance.

21  See above n. 7 at para [60].

22  [2006] 3 NZLR 572.

23  See above n. 15, at para [16]

24  [2006] NZAR 707.

25  See above n. 17 at para [21].
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The effects of re-committal were considered by the High Court in Re V.26  The applicant had sought a 
judicial review of the legality of his detention pursuant to s. 84 of the MH(CAT) Act. If the court had 
determined that the detention was illegal, s. 84 required ‘discharge from the hospital forthwith’.27  
Hammond J stated: 

The Act is surely also to be approached with the protection and welfare of the detained 
person in mind.  To require the process to be ‘started again’ is highly likely to have some 
effect on Mr V.  He would be (needlessly) put through the same exercise.  And, although I do 
not have expert evidence on the point, I would have thought it quite possible that psychiatric 
evidence might be that repeating the exercise could actually be deleterious to his own well-
being.28

There are also significant legal repercussions for the patient, which – to date – the cases have not 
considered. Following completion of the first assessment examination and detention thereafter, 
the patient is compelled to accept treatment for their mental illness. There is no requirement under 
the MH(CAT) Act to obtain the patient’s consent to treatment during the committal process,29 or for 
up to one month following the making of a compulsory treatment order.30 Outside these specified 
time frames patients retain their autonomy to consent to their treatment if they have the capacity to 
do so. Accordingly, the re-commencement of the committal process sets the patient back in respect 
of their self-determination rights regarding treatment.

Sect�on 84 MH(CAT) Act: role of counsel
In light of the specific issues discussed, consideration must be given to alternative processes 
which may accommodate the patient’s concerns regarding their detention – as well as giving 
appropriate consideration to the competing interests.  

In the MH(CAT) Act there are a variety of review processes and points during the committal process 
where validity of detention, and issues of procedural deficiency might be raised.  It is beyond the 
scope of this commentary to detail all of these alternative review processes (and their limitations), 
or comment on general judicial review. However, one of the most obvious alternatives – namely the 
specialist judicial review contained in s. 84 of the MH(CAT) Act – warrants mention.  

Section 84 permits judicial review of a patient’s detention, and prescribes a specialised 
procedure enabling the court up-to-date information on the patient’s clinical condition. The court 
is required to consider whether the person is detained illegally in hospital,31 or is otherwise fit to 
be discharged.32 There are no timeframes, although the Court of Appeal has indicated that where 
judicial review (not habeas corpus) is sought in matters involving personal liberty, the applications 
must be dealt with urgently.33  

The remedy available to the court, if it is satisfied that the detention is illegal or the patient is 
fit to be discharged, is limited to immediate release from hospital. In this respect the remedy is 
identical to habeas corpus. Nevertheless, the wider issues of patient risk and rights to treatment 
are perhaps more appropriately considered under s. 84 than in habeas corpus proceedings given 
the specialist, inquisitorial procedure prescribed. 

26  [2001] 1 NZLR 590.

27  Section 84(3) MH(CAT) Act.

28  See above n. 19, at para [ 49].

29  Section 58 provides that every patient who is undergoing assessment pursuant to ss. 11 or 13 of this Act shall be required to accept 
treatment for mental disorder as the responsible clinician shall direct.

30  Section 59(1,) MH(CAT) Act.

31  Section 84(3)(a).

32  Section 84(3)(b).

33  Manuel v Superintendent of Hawke’s Bay Regional Prison [2005] 1 NZLR 161 at para [49].
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The importance of counsel in determining the appropriate proceedings cannot be underestimated.  
Mental health patients must have effective advocacy, but there is a delicate balancing act to 
ensure that the patient’s rights are protected as well as their best interests. It has been observed 
that ‘overzealous advocates may damage the therapeutic process by placing a ‘misguided’ 
emphasis on getting patients ‘off’ rather than seeking to ensure an outcome which favours the 
best interests of the patient’.34 In Murray v Director of Health and Community Services,35 Eames J 
commented that: 

... notwithstanding the very important concerns to protect the civil rights of individuals from 
arbitrary abuse of power, there remains a very real and legitimate concern for the mental 
well being of the individual which should not be overlooked in these cases …to negate the 
application of beneficial powers for mere technical deficiencies may do damage to the client.

Moreover, counsel (and the court) in considering the best course of action for the patient needs 
to keep in mind that the patient has an entitlement to medical treatment and other health care 
appropriate to his or her condition,36 and that untreated mental illness can pose a serious danger 
to the patient’s own health and safety, and to others.

Sect�on 9(2)(d) MH(CAT) Act – procedural compl�ance
Of course, a patient’s right to lawful process in the committal procedure is still critical. The recent 
cases emphasise the importance of the statutory requirements of the MH(CAT) Act, and the 
need for mental health professionals to comply with them. In Chu the failure to involve a family 
member when giving notice to the patient of his assessment as required by s. 9(2)(d) invalidated 
the subsequent detention. While in Sestan it was made clear that the courts will not necessarily 
invalidate ongoing detention for non-compliance with procedural requirements, each case will be 
dependent on the circumstances and context of non-compliance. Accordingly, strenuous efforts 
must be made to adhere to the MH(CAT) Act’s provisions. 

It is appreciated that there may be situations where strict compliance with s. 9(2)(d) may not be 
possible; for example, where to involve a family member would be contrary to the patient’s clinical 
interests, or where the patient refuses to have an independent person present. Reform of this 
apparently mandatory provision may, therefore, be warranted. It is noted that s. 7A of the MH(CAT) 
Act, which is a similar rights-focused provision requiring clinicians to consult with whānau or 
family of a proposed patient, permits non-consultation where the clinician decides on reasonable 
grounds that consultation is not reasonably practicable, or not in the patient’s best interests. This 
does not detract from the patient’s rights37 and reflects the realities of providing mental health care 
in diverse family situations. As ss. 7A and 9(2)(d) share similar purposes, reform of s. 9(2)(d) along 
the same lines would not be inappropriate.

34  Bell S & Brookbanks W, Mental Health Law in New Zealand, 2nd edition, Brookers Ltd, 2005, p. 148.

35  (Unreported) Supreme Court of Victoria, 23 June 1995, Eames J at p. 10 – 11. Eames J was endorsing the views of Mahoney JA in 
Harry v Mental Health Review Tribunal, (1994) 33 NSWLR 315 at p. 335 – 6.

36  Section 66 MH(CAT) Act.

37  There may be competing rights at stake. For example, the patient may be sufficiently competent to make decisions for themselves 
and may not wish to involve family/whānau in their care. The exception arguably enhances the patient’s rights in this circumstance.
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Conclus�on
There is no doubt that the recent cases have emphasised the importance and availability of habeas 
corpus in the mental health context and there will, most certainly, be appropriate cases where the 
remedy should be considered. Thus mental health professionals need to strive for compliance 
with legal requirements under the MH(CAT) Act, recognising the significant intrusion into personal 
rights that the committal process entails.  However, advocates and the courts need to be mindful of 
the competing interests for the patient (the right to liberty, the right to appropriate treatment, the 
consequences for the patient whatever the outcome), as well as wider community interests.

Note: This invited commentary has been written in a personal capacity, reflecting the views of the 
author, but not necessarily those of the Director of Mental Health, the Ministry of Health or Crown 
Law, for whom Ms McDowell was working as a senior legal advisor at the time of publication.
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Append�x 3: Sources of Data

This report has drawn on  a number of data collections from various service providers, with 
different coverage, data elements or definitions, and methods of collection. These are useful for 
different purposes, and they are briefly described below.

Reports from D�rectors of Area Mental Health Serv�ces (DAMHS)
Data is provided via DAMHS, who must report to the Director every three months on the exercise 
of their powers, duties and functions. This includes aggregated monthly statistics on the use of 
compulsion. It currently represents the most reliable source of data on compulsion in New Zealand, 
but it is aggregated data, which means it is not possible to report on the demographics of patients. 
There have also been gaps in reporting from some DHBs in recent years, which has limited the 
ability to present trend data in this annual report. This reporting also includes data on the use of 
seclusion for those detained under the Act in both child and youth and adult services.

Mental Health Informat�on Nat�onal Collect�on (MHINC)
The MHINC is a national database providing information (including legal status) at an individual 
level on the use of both inpatient and community mental health services from 2002 onwards. 
However, there are a number of problems with the accuracy of legal status data, and statistics are 
not reported. These problems are being addressed.

The diagnosis data within the collection includes ECT procedures. However, this data is not 
provided by all DHBs, and the procedure codes do not identify individual ECT sessions.

Coverage of the MHINC does not yet extend to all NGOs. A number of key NGO providers of alcohol 
and other drug treatment are not yet included within the coverage. For this reason, the MHINC is 
not a good source of data on compulsion under the Alcoholism and Drug Addiction Act.

Nat�onal M�n�mum Dataset (NMDS)
The NMDS provides information (including legal status) on individual inpatient episodes. This 
series covers 1988 to the present day, although there are data quality issues with recent years in 
this series. As with the MHINC, the collection includes ECT procedure codes. Although the coverage 
is wider, the same quality issues arise in relation to the procedure codes.

Mental health data
Aggregated statistics (including legal status) from returns from psychiatric institutions were 
published by the Ministry of Health for the period 1955 to 1994.

ECT collect�on
DHBs provide data to the Ministry annually from records in their ECT registers.
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Spec�al pat�ent database
This is a Ministry database, held by the Office, which has run for a number of years. Processes for 
validating the data are expected so that in future statistics will be produced from this database.

M�n�stry of Just�ce
The Ministry of Justice holds statistics for MH(CAT) Act hearings in respect of compulsory treatment 
order hearings.
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