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1 Introduction

On 23 July 2012, the Ministry of Health (the Ministry) released a consultation document titled ‘Proposal to introduce plain packaging of tobacco products in New Zealand’.  The purposes of the consultation document were to:

1. set out the Government’s plain packaging proposal

2. gather the views of interested individuals, business and organisations

3. inform New Zealand’s trade partners and invite their comments, and
4. seek additional information relevant to the proposal and the Regulatory Impact Statement (RIS). 

The consultation paper included twenty key questions to guide submitters’ feedback.  These questions are set out in Appendix B of this report.  

Non-government organisations (NGOs) and the tobacco industry also organised campaigns in support of or in opposition to the proposal.  Much of the material generated during these campaigns was provided to the Ministry in the form of postcards or alternative submissions templates.  Three petitions in support of the proposal were also presented. 

Allen + Clarke Policy and Regulatory Specialists Ltd (Allen + Clarke) was contracted by the Ministry of Health to analyse written submissions and postcards.  This report is the final deliverable. 

1.1
Purpose of this report

This report presents a summary of submitted views by both thematic area and category of submitter.  Evidence provided by submitters is also described where relevant.  The report will be used by the Ministry to inform the Government's decisions after the consultation.  Should the proposal to implement plain packaging be accepted (as the Government has agreed in principle), the report will also be used by the Ministry to assist the Government in responding to the consultation.  

1.2
Methodology

The majority of submissions were supplied in electronic format.  Allen + Clarke coded the majority of submissions to a standard coding framework and entered into a purpose-built Microsoft Access database.  Hand-written submissions were typed into the database.  From this, specific reports by both theme and individual submitter were drawn and used to inform this report.  

1.3
Summary of submitters

Section 1.3 of this report summarises the types of submitters who commented on the proposal.  In total, over twenty thousand organisations and individuals engaged in the process.  

1.3.1
Number and type of submitter

A total of two hundred and ninety two (292) individual submissions were received.  Two hundred and forty four (244) submissions were from New Zealand.  Of these, one hundred and four (104) submissions were received from New Zealand based organisations, forty-eight (48) were received from organisations and individuals based in other jurisdictions (including government agencies, professional associations, manufacturers, and NGOs).  The remaining one hundred and forty (140) submissions were received from individuals.  

Categorisation of organisations was undertaken as part of the coding process.  Domestic organisations were categorised as follows:  

· NGO




        
21 submitters

· Health or smoke-free services provider
18 submitters

· Smoke-free network/coalition

15 submitters

· Professional association 


14 submitters

· District Health Board (DHB)


13 submitters

· Retailer





8 submitters

· Manufacturer/ exporter/importers

5 submitters

· Academic/researcher



4 submitters

· Other organisation type


4 submitters

· Government agency



2 submitters.
Internationally-based organisations were categorised as follows:  

· Manufacturers, exporters, importers 
14 submitters

· Government agency



10 submitters

· Business-focused entity


11 submitters

· NGO



            
8 submitters

· Academic/research



3 submitters

· Other organisation type 


2 submitters.


As part of the consultation process, a number of postcards and form letters were developed by industry bodies or agencies focused on tobacco control or health (as described below).  All were essentially form letters that indicated support for, or opposition to, the proposal.  These are discussed in Part 2 of this report.  
Submitters were asked to identify if they had any links to the tobacco industry.  Sixty-one (61) submitters indicated that they had links.  Stated links ranged from being involved in the manufacture of tobacco products, selling tobacco products or knowing, or being, employees of a tobacco company.  The remaining submitters indicated they had no link to the industry, or did not indicate whether they had links.  

1.3.2
General comments on the submissions received

Comments were received in five ways:  

1. Via written submissions (either free text or on the consultation paper template) 

2. Via several types of postcards, form letters and emails in opposition to the proposal

3. Via a template developed by the tobacco industry (mainly with a retail focus)

4. Via postcards and form letters in support of the proposal

5. Via a petition in support of the proposal.

Overall, the comments received from submitters were largely focused on the detail of the advantages and disadvantages of plain packaging, the impacts of plain packaging, the related policy commentary, or discussion of implementation considerations.  
Submitters were able to use the questionnaire developed for the consultation exercise to comment on the plain packaging proposal.  Of the individuals who responded to the questionnaire, many only provided responses to the first half (i.e., questions 1 to 8).  The second part of the questionnaire was designed for manufacturers, exporters, importers and retailers of tobacco products.  Some submitters completed all of the questions but provided no rationale (i.e., they ticked the boxes), whereas others provided more detailed comments.  Relatively few submitters provided evidence supporting assertions made in their submissions.  
The remaining submissions were in the form of letters or reports (eg. free-text).
1.4
How to navigate this document

This report contains seven parts:

1. Part 1 outlines the purpose and structure of the report, identifies the methodology used in the submissions analysis, and analyses the submissions received. 

2. Part 2 describes the submissions received on the proposal to introduce plain packaging of tobacco products.
3. Part 3 describes submitters’ comments on the non-industry impacts of the proposal.
4. Part 4 describes the submissions received on the likely impacts, and associated costs, to manufacturers, importers, exporters and retailers.
5. Part 5 describes the impacts for government, including trade-related concerns.
6. Part 6 describes submitters’ comments on how best the proposal could be implemented.

7. Part 7 outlines the other issues raised by submitters regarding editorial issues or issues that fall outside of the scope of the consultation. 

Appendix A names each submitter who contributed to the consultation process by way of written submission.  Submitters are not identified in this report except by category of submitter.  This appendix does not contain the names of all those who submitted postcards, form letters, signed petitions or industry templates.  
Appendix B contains the 20 key questions used to guide submitters’ feedback in the consultation document.

While not a strongly numerical report, percentages are applied to key responses.  These are calculated as a proportion of those submitters who responded to a particular issue or question, rather than as percentage out of the total number of submissions received.  Quotes from the submissions are provided throughout the report to illustrate submitters’ views.  

Unless unavoidable, submitters are not identified in this report except by category of submitter.

The views expressed in this report are those provided by submitters.  No weighting or analysis has been applied to submitter’s views and comments as part of this analysis.  

2 Overview of support for or opposition to the proposal 

Part 2 of this report outlines the commentary received from submitters on the proposal to introduce plain packaging for tobacco products.  It covers satisfaction with the direction and overall content of the proposed changes and includes responses to question 1 of the consultation paper: do you support or oppose the proposal to introduce plain packaging of tobacco products in New Zealand?

2.1
General comments 

A majority of the two hundred and eighty (280) submitters who provided written submissions supported the proposal to introduce plain packaging.  Of the written submissions provided:

· One hundred and seventy four (174) submitters supported the proposal (62 percent).
· One hundred and six (106) submitters opposed the proposal (38 percent).

2.1.1
Comments made in support of the proposal
With the exception of manufacturers, exporters, importers and retailers, support was provided across the range of other categories of submitters (i.e., individuals, academics, government agencies and NGOs commented favourably).  

While the rationale provided by those supporting submissions varied, the most common reasoning, provided by eighty (80) submitters, was the belief that plain packaging was a logical step towards the government’s smoke-free 2025 targets, and that it aligned with existing measures aimed at reducing the harm caused by smoking.  The 2025 smoke-free targets include the goal of New Zealand becoming smoke-free by 2025.  Mid-term targets for reducing tobacco consumption, reviewing information disclosure regulations for tobacco products, investigating using existing regulatory powers to reduce additives and nicotine, and investigating measures relating to the supply and availability of tobacco also exist.

A key consideration for sixty-two (62) submitters was the elimination of one of the final promotional tools available to the industry.  These submitters believed the removal of branding from tobacco packaging would make the product less desirable, and would increase the effectiveness of health warnings.  They also thought that this would reduce the attractiveness of these products to children and other vulnerable populations in particular.  As one NGO asserted:

“Marketers have long recognised the power of packaging to influence consumers’ behaviour; and the effect it can have at the point-of-purchase. For products like tobacco, which no longer have traditional broadcast and print media available, packaging is a pivotal medium that retains tobacco companies’ ability to communicate directly with existing and future users”.
No specific evidence on these potential impacts was provided in support of these views.

A further twenty-eight (28) submitters (sixteen individuals, five network/coalitions, three professional organisations, two DHBs, one NGO, one provider) commented that it was appropriate for branding to be removed from tobacco packaging, and viewed the potential for improving public health outcomes as the most important consideration, rather than considerations associated with a business’s commercial rights.

A number of other rationales were also provided in support of the proposal including:

· Eight (8) submitters (six individuals, one provider, one DHB) claimed the tobacco industry’s response as evidence of the need to support the proposal.
· Seven (7) submitters (three individuals, three NGOs, one academic/research) specifically mentioned that New Zealand would be acting to meet its international obligations, such as Article 13 (tobacco advertising, promotion and sponsorship) and Article 11 (packaging and labelling of tobacco products), of the WHO Framework Convention on Tobacco Control (FCTC).
Thirty-four (34) submitters (twenty-three individuals, three organisation/other, two NGOs, two academic/research, one professional association, one provider, one government agency, one network/coalition) indicated general support without specifying a particular reason for maintaining this view.

2.1.2
Postcards, petitions and form letters in support of the proposal
Support was expressed to the Ministry in three primary formats: postcards, petitions and form letters.  In total, there were eight thousand two hundred and ninety-one (8,291) indications of support for the proposal to introduce plain packaging through these mechanisms. 
Postcards

Two postcards were developed by an alliance of Smoke-free NZ, the Cancer Society, the Heart Foundation and Plainpacks.org. 
1.  “Unbranding cigarette packs won’t stop everyone from smoking - but it will give our kids one less reason to start”.  This postcard stated that the respondent supported plain packaging for tobacco products: one thousand four hundred and four (1,484) of these postcards were received. 
2.  “Out of the mouth of babes - Unbranding cigarette packs won’t stop everyone from smoking, but it will give our kids one less reason to start”.  This postcard also stated that the respondent supported plain packaging for tobacco products: eight hundred and eighty-two (882) of these postcards were received.
Both these postcards stated a range of reasons for support including that:

· “it [the proposal] will reduce the appeal of tobacco products to children, and discourage them from starting to smoke

· it will enhance the impact of graphic health warnings known to prompt quit attempts
· smoking kills 5,000 New Zealanders every year
· cigarettes should not be sold like any other normal consumer product but treated as a dangerous drug
· the health of New Zealanders is far more important than the right of tobacco companies to market their products, and

· it is an important step in New Zealand becoming smoke-free by 2025.”

These are the same as those reasons given in support for the proposal through other submission types (such as the consultation paper form).

Seven hundred and fifty-two (752) hybrids of the above two cards were also received.  These cards were of various forms, but contained the same core messages.
Petitions 

Three petitions were received from those in support of the proposal:

1. “Out of the mouth of babes” was identical to the postcard of the same name: this was signed by two thousand eight hundred and eighty-two (2,882) people;
2. A petition from the Auckland Cancer Society, which collected twenty-two (22) signatures, and its key message was “I support the removal of marketing of cigarettes through packages by ensuring any cigarettes sold are in plain standardised packaging”; and
3. An e-petition collected online from Plainpacks.org: this was supported by one thousand four hundred and forty-two (1,442) digital signatures.
Form letters

A number of form letters of various structures were also received.  These all centred on support for the proposal and covered the same ground as the petitions: two hundred and seventy-one (271) form letters were received. 
2.1.3
Comments made in opposition to the proposal
The lack of conclusive evidence to link the plain packaging proposal to the reduction in either smoking rates or the reduction of tobacco related harm was mentioned by thirty (30) submitters (12 individuals, nine manufacturers, two professional associations, four manufacturer/exporter/importers, two organisation/other, one retailer).  For example, the three main tobacco companies servicing the New Zealand market commented at length on what they saw as the lack of evidence, and called the credibility of numerous overseas studies on plain packaging into question.  However, the lack of evidence was also mentioned repeatedly by individuals, organisations and international submitters who opposed the proposal.  As one submitter (a manufacturer/exporter/importer) asserted, plain packaging fails:

 “because it is not based on sound evidence and will not reduce youth smoking”.

Generally, no or limited specific evidence on these potential impacts was provided in support of these and the following views.

A total of forty (40) submitters (eighteen individuals, ten manufacturers, five organisation/other, two retailers, two professional associations, one manufacturer/importer/exporter, one government agency, one NGO) commented that, as tobacco is a legal product, any attempt to regulate to remove branding (intellectual property) from the package was an infringement of a company’s legal rights.  One tobacco manufacturer took the view that:

“the starting point for any consideration of the possible introduction of plain packaging is that tobacco is a lawful product”.

As an individual opposed to the proposal continued this theme:

“This [the proposal] is an attack on freedom of speech to take brand communication off a legal product”.
The potential establishment of a precedent for possible plain packaging of other products concerned twenty-one (21) submitters (twelve individuals, four organisation/other, three retailers, one professional association, one government agency).  These submitters were concerned that the removal of branding from tobacco products could be seen as only the thin end of the wedge.  As one organisation commented, the proposal could:

“create significant repercussions beyond that of the tobacco industry for other sectors within this country.”

Other submitters were concerned that the proposal, if introduced, had the potential to usher in a host of unintended consequences.  Twenty-seven (27) (six individuals, five organisation/other, five manufacturers, three professional associations, three manufacturer/exporter/importers, two retailers, one academic/research, two NGOs) cited potential consequences such as an increase in illicit trade and the potential for counterfeit cigarettes, additional costs for retailers and the violation of international trade agreements as reasons the proposal should not be introduced. 

Twenty-three (23) submitters (twenty individuals, two retailers, one organisation/other) believed that the removal of tobacco product branding limited, or obscured, the consumers’ freedom of choice. 
As one individual claimed:

“this goes against the fundamental right of an individual to make a choice. It is a draconian proposal and will lead to further impositions on the right to choose.”

Other rationales were also provided in opposition to the proposal.  These included:
· Twelve (12) submitters (four individuals, two professional associations, two manufacturer/exporter/importers, two manufacturers, two organisations/other) believed there were alternate ways of ensuring that the Ministry’s smoking and health objectives could be achieved, such as retaining the status quo.  For example one tobacco manufacturer stated that it supported:

“Effective tobacco control measures to prevent young people from smoking. We urge the government to consider adopting, continuing with, and/or enhancing tobacco control measures that are empirically proven to reduce smoking rates, such as measures which prevent underage people from accessing tobacco products in the first place, rather than attempting to implement an unproven tobacco control measure that the available evidence shows will have no public health benefit, and which will cause significant adverse consequences for New Zealand”.

· Five (5) individuals believed that other products required more immediate attention than plain packaging (such as alcohol, gambling, and fast food):

“why is it that alcohol companies are allowed, and encouraged to sponsor our sports teams and events, which target, specifically targets, our youth? Will those companies get a free pass to do as they wish?”

· Two (2) individuals argued that the removal of branding will turn tobacco products into a commodity where price is the only competitive lever.  This could result in a reduction in price of tobacco products which could actually encourage more people to smoke. 

Fifteen (15) submitters (nine individuals, three retailers, one manufacturer, one professional association, one organisation/other) opposed the proposal but provided no justification.
2.1.4 
Postcards, petitions and form letters in opposition to the proposal

Table 1 (overleaf) summarises the different variations of postcards received that were in opposition to the proposal.

Table 1: Summary of postcards, petitions or standard letters received in opposition to plain packaging
	Type of postcard, or standard letter
	Total number received

	‘I oppose plain packaging’ postcards
	7,543

	‘I say no to plain packaging’ postcards
	874

	Multiple choice postcards
	2,574

	Industry template forms
	668

	Generic ‘I oppose’ email – adult smokers
	160

	Generic “I am opposed” retailer letter
	33

	Total
	11,814


‘I oppose plain packaging’ postcard

This postcard contained the general statement ‘I oppose plain packaging.’  The card also stated the New Zealand government should not follow Australian plain packaging laws and that plain packaging will not reduce rates of smoking or uptake of smoking.  The postcard also included a space for respondents to add additional comments.  Of the seven thousand five hundred and forty-three (7,543) postcards received, four hundred and thirty-three (433) included additional comments such as: 

· One hundred and fifty-three (153) comments that indicated general opposition of plain packaging.
· One hundred and nineteen (119) that contained general comments. 

· Fifty-three (53) that stated that smoking was an individual choice.
· Thirty-two (32) that had politically themed comments.
· Thirty (30) that indicated that plain packaging will not reduce smoking rates.
· Thirteen (13) that believed that plain packaging would create a dangerous precedent for regulation of legal products and believed generally that companies have the right to use their branding and intellectual property. 

· Eleven (11) that thought there were other issues and/or products that should be a higher priority for government intervention.
· Ten (10) that noted generally that there are other possible interventions for tobacco control and/or mentioned possible interventions specifically.
· Five (5) that believed plain packaging would lead to counterfeiting of tobacco products and/or increased criminal activity.
· Four (4) that noted generally that the government profits from the tax revenue generated from tobacco products.
· Two (2) that did not think the government should follow other countries. 

These comments generally reflected the same views provided in other consultation formats.

‘I say no to plain packaging’ postcard

Imperial Tobacco New Zealand Limited developed a postcard which was titled “I Say NO to Plain Packaging”.  This postcard included a tick box to indicate opposition to the plain packaging proposal and another to indicate that the respondent had no direct or indirect links to the tobacco industry.  The postcard also included a space for respondents to add additional comments.  In total, eight hundred and seventy-four (874) postcards of this type were received, of which four hundred and forty-six (446) included comments.  Of the comments received: 

· One hundred and eighty one (181) indicated general opposition to plain packaging.
· Eighty-five (85) believed that smoking was an individual choice.
· Fifty-two (52) questioned whether plain packaging would reduce smoking rates.
· Forty-six (46) expected plain packaging to create a dangerous precedent for regulation of legal products and asserting the right of tobacco companies to use their branding and intellectual property.
· Twenty-nine (29) contained other general comments.
· Twenty-seven (27) thought that there were other issues and/or products that should be a higher priority for government intervention.
· Seven (7) noted generally that the government profits from the tax revenue generated from tobacco products.
· Seven (7) thought that plain packing would lead to counterfeiting of tobacco products and/or increased criminal activity.
· Seven (7) noted generally that there are other possible interventions for tobacco control and/or mentioned possible interventions specifically. 

· Seven (7) had a politically themed comments.
· One (1) wanted the government to assess the effectiveness of the tobacco products retail display ban before introducing plain packaging.
· One (1) indicated general agreement with plain packaging.

Again, these themes are consistent with other views expressed by submitters who did not support the proposal.

Multiple choice postcard
British American Tobacco (New Zealand) Limited, Imperial Tobacco New Zealand Limited and Philip Morris (New Zealand) Limited together developed multiple choice postcards that were targeted towards tobacco product retailers and others working in retail.  These postcards included the statement “I am opposed to the government’s proposal to force tobacco products into plain packaging for the following reasons” and included six tick box options with reasons for opposing the plain packaging proposal.  The Ministry received two thousand five hundred and seventy-four (2,574) of these postcards.  Of the total received:

· Two thousand one hundred and five (2,105) (84 percent) ticked all six options ticked, and

· Four hundred and eleven (411) (16 percent) had a selection, or none, of the options ticked.  
The options provided on these cards and the total number that ticked each option are summarised in Table 2 (overleaf).
Table 2: Summary of the responses received for the multiple choice postcards
	Options
	Percentage of total postcards received with this box ticked

	1)  I don’t think plain packaging will reduce smoking.
	96.0

	2) Plain packaging will increase transaction times and customer frustration levels as well as making stock management much more difficult.
	95.3

	3) Plain packaging will compromise my personal safety and increase my vulnerability to shoplifting.
	90.5

	4) The Government should judge the effectiveness of the retail display ban first before it increases my compliance costs again.
	90.3

	5) Plain packaging creates a dangerous precedent for future Governments to force other consumer goods into plain packages, imposing further constraints and compliance costs on my business.
	90.4

	6) Plain packages are easier to counterfeit by criminals who are not worried about selling their illegal products to youth under the age of 18.
	91.7


Industry template forms
British American Tobacco (New Zealand) Limited, Imperial Tobacco New Zealand Limited and Philip Morris (New Zealand) Limited together also developed a question template form to send to retailers, with many questions specifically relating to why they oppose the proposal and the potential impacts associated with the proposal as it stands.  These forms were designed to elicit comments from the respondent, through the addition of a statement and box for comment.  Each form had six statements with space for comment, along with a space for additional comments.  The six statements were similar to the ‘retailer’ postcard:
1. I don’t think plain packaging will reduce smoking rates.

2. Putting tobacco products into plain packages means different brands demanded by individual customers will be more difficult for me to find.  This will increase retail transactions times and the frustration levels of other customers waiting to be served.  Identifying and counting stock will also become more difficult placing a further burden on the management of my business.

3. Plain packaging will increase the risks to my personal safety because my back will be turned away from customers longer as I spend more time finding the right brand of cigarettes for each customer.  It makes me more vulnerable to the activities of shoplifters too.

4. I think the Government should judge the effectiveness of the retail display ban before it introduces yet another constraint to the way I operate my business

5. Tobacco is a legal product.  Forcing it into plain packages creates a dangerous precedent for future Governments to force other legal products into plain packages.  This would impose significant compliance costs on a wide range of retail businesses and would make produce identification more difficult for retailers and consumers.

6. Plain packages are easier for criminals to counterfeit.  Their illegal products are cheaper and criminals are not worried about selling their illegal products to those under the age of 18.  My community will NOT benefit from increased levels of crime and more money will go into the pockets of criminals and less money will go into the pockets of legitimate retailers selling a legal product.  I do not think this is fair.

The Ministry received six hundred and sixty-eight (668) of these forms.  Of these, five hundred and sixty-six (566) included additional comments; however, over fifty (50) were submitted in a language that was not an official language of New Zealand.  Comments made in these submissions have not been processed (although the views represented in them have counted towards the final total).  The following comments were received from those with comments that were able to be processed:
· Four hundred sixty-five (465) contained comments with the general theme that plain packaging will create more difficulties, and reduce profits, for retailers.
· Four hundred and twenty-two (422) contained comments with the general theme that plain packaging will increase shoplifting and risks to the personal safety of retailers.
· Four hundred and two (402) contained comments with the general theme that plain packaging will not reduce smoking rates.
· Three hundred and forty-nine (349) contained comments with the general theme that plain packaging will increase counterfeiting of tobacco products, leading to increased levels of crime.
· Three hundred and eighteen (318) contained comments with the general theme that the government should assess the effectiveness of the retail display ban before introducing plain packaging and/or the display ban has had no effect, and that the government should take more time before implementing additional measures.
· Two hundred and thirty-six (236) contained comments with the general theme that plain packaging will create a precedent for regulation of legal products, and that companies have a right to use their brands and intellectual property.
· One hundred and thirteen (113) contained comments with the general theme that smoking, and selling tobacco products, is an individual choice.
· One hundred and twelve (112) contained comments with the general theme that the government should review the possible effects of plain packaging carefully before implementation as there will be many unintended consequences, and/or listed specific consequences.
· Ninety-six (96) contained comments with the general theme that that there are other possible interventions for tobacco control and/or mentioned possible interventions specifically.
· Fifty-eight (58) contained comments with the general theme that there are other issues and/or products that should be a higher priority for government intervention.
· Twelve (12) contained comments with the general theme that plain packaging will increase the time the tobacco cabinets are open which will decrease the effect of the retail ban.
· Ten (10) contained comments expressing general disagreement with government tobacco product interventions and/or with the plain packaging proposal in particular.
· Eight (8) contained comments with the general theme that plain packaging is unnecessary as tobacco products are already hidden from view.
· Six (6) contained comments with the general theme that the government is implementing plain packaging to gain revenue.
· Five (5) contained comments with the general theme that the government should assess the impact of plain packaging in other jurisdictions before implementing it in New Zealand.
· Five (5) contained comments with the general theme that plain packaging will lead to price competition between tobacco suppliers resulting in cheaper tobacco products.
· Four (4) contained a comment with the general theme that the government law-making should not follow other countries.
· Three (3) contained a general comments in support of the retail display ban.
· Three (3) contained a comment with the general theme that plain packaging implementation should be decided by public vote.
· Two (2) contained a general political comment.
· Two (2) contained a comment with the general theme that the New Zealand public has low awareness of tobacco regulations.
Generic ‘I oppose’ retailer letter 
A generic letter was developed for tobacco product retailers that opposed the plain packaging proposal.  The letter had a space for the submitter to indicate the number of years they had been in the retail industry.  Reasons for opposing plain packaging in the letter included that it is unlikely to reduce smoking rates, is likely to make business processes more difficult for tobacco retailers, especially with the display ban already in place, and is likely to increase the safety risk to retailers and the risk of shoplifting (i.e., the same range of high-level justifications as provided for through other submissions mechanisms).  The letter also stated that New Zealand should wait to see the effect of plain packaging in Australia and properly test the retail display ban before implementation.  The Ministry also received copies of this letter in Chinese.  The Ministry received thirty-three (33) of these letters.
Generic ‘I am Opposed’ retailer email

A generic email opposing plain packaging was also developed for ‘adult’ smokers.  The email noted that smokers’ choices were already restricted due to government interventions regulating tobacco products already in place and that plain packaging would not reduce smoking rates or stop people taking up smoking.  It also said that they were tired of Government regulation of choices and requested that the Government consider the views of smokers before implementing the policy.  The Ministry received one hundred and sixty (160) of these letters.
2.2
Comparing New Zealand’s proposal to the Australian scheme

One hundred and seventy (170) respondents answered this question, and the majority believed that New Zealand should not have a different scheme to Australia:
· Ninety-nine (99) submitters thought the schemes should be the same.

· Thirty-nine (39) submitters believed there was a reason the schemes should be different.

· Twenty-four (24) submitters were unsure as to whether the schemes should differ.

· Eight (8) submitters were not clear in their responses.

2.2.1
The schemes should align

A total of fifty-two (52) submitters (ten DHBs, ten NGOs, nine network/coalitions, nine individuals, eight providers, four professional associations, one government agency, one academic/research) commented that it was sensible to align New Zealand’s scheme with the Australian system.  Submitters viewed the Australian scheme as being robust, and believed that alignment was particularly relevant given the trans-Tasman Mutual Recognition Arrangement.  As one NGO asserted:

“Given that the greatest proportion of tobacco products sold in Aotearoa/New Zealand are manufactured in the same factories as those sold in Australia, aligning our regulations on packaging with Australia’s legislation is the most sustainable short term measure for the industry. However, while this short term gain in operational continuity between both nations’ markets is positive for the industry, it sends a clear negative message that generally and in the long term, there is no place for their business in Aotearoa/New Zealand”.

An additional nineteen (19) submitters (eight network/coalitions, four individuals, three DHBs, one NGO, one provider, one academic/research, one international NGO) said that while they supported the alignment of the two schemes, New Zealand’s scheme should be flexible enough to incorporate our cultural differences, predominantly the use of Te Reo on domestic tobacco packaging:
“We should be clear that this is a move by New Zealanders for New Zealanders”.
Six (6) submitters (two professional associations, one individual, one network/coalition, one NGO, one government agency) also commented that New Zealand would be able to learn a great deal from watching the implementation of the Australian scheme.
A further thirty-seven (37) submitters (twenty-six individuals, five NGOs, three network/coalitions, one academic/research, one professional association, one organisation/other) indicated their support for alignment with Australia, but provided no justification as to why. 

2.2.2
The scheme should be different

A range of reasons were presented as to why New Zealand should not align its plain packaging scheme with Australia.  Eight submitters (five individuals, three retailers) believed that developing a distinctive New Zealand approach tailored to our unique environment was more important than aligning with Australia.  One individual asked:

“why must we follow Australia – we are a country in our own right”.
Five (5) submitters (three individuals, one manufacturer/importer/exporter, one retailer) believed that the Australian system was untested and promoted this as another reason not to align the regimes.  The retailer said:

“the Australian regime has not been in place long enough to demonstrate any benefit”.
One tobacco company stated that careful analysis of the Australian system revealed it was driven by politics, rather than evidence, and as such provided a poor basis on which to align New Zealand’s system.  It also provided a case study titled “How not to develop policy – the Australian experience” detailing why the system was a political rather than evidence based policy.

General opposition to the proposal and therefore to the Australian scheme, was also provided by twenty (20) submitters (twelve manufacturers, three international organisations, three individuals, one manufacturer/importer/exporter, one international professional association).  Cigar manufacturers in particular clearly expressed their views on this point as the Australian regulations on cigar packaging are more restrictive than those in New Zealand.  They were concerned that adoption of similar regulations in New Zealand could create barriers to trade for their products. 

Three (3) individuals thought the New Zealand scheme should go further than the Australian scheme.  A further three individual submitters did not support the schemes aligning, but provided no justification as to why. 

2.2.3
Not clear

Eight (8) individuals either indicated they were not certain as to whether the proposal should be introduced, or provided responses that were not sufficiently clear to derive an explicit answer.  All submitters in this category commented that the question itself was either leading, or a “red herring”.

Twenty-four (24) submitters (twenty individuals, one network/coalition, one DHB, one manufacturer, one international organisation) either did not know enough about the Australian scheme to comment, or provided no justification as to why they were not sure. 
3 Impact on consumers

Part 3 of this report outlines the commentary received from submitters on the likely non-industry impacts, particularly those that affect consumers.  These responses were provided in relation to a number of questions in the consultation paper including questions 2, 3, 5 and 6.  It specifically covers:

· appeal of tobacco products

· tobacco use and associated harm

· unintended or undesirable consequences, and
· illicit trade or criminal activity.

3.1
Appeal of tobacco products

Two hundred and nineteen (219) submitters commented on whether plain packaging would reduce the appeal of tobacco products:

· One hundred and forty-seven (147) submitters believed that plain packaging would reduce the appeal of tobacco products (67 percent)

· Sixty-six (66) submitters did not believe plain packaging would reduce the appeal of tobacco products (30 percent), and
· Six (6) submissions commented in general but were neither supportive or in opposition of whether plain packaging reduces the appeal of tobacco products (three percent).

3.1.1 
Supported 

There were one hundred and forty-seven (147) submitters who thought that plain packaging would reduce the appeal of tobacco products.  Twenty-eight (28) submitters did not provide a justification for their view.  Generally, no specific evidence on these potential impacts was provided in support of these views.
Of there, seventy-two (72) submitters (nineteen individuals, sixteen NGOs, ten DHBs, six professional associations, six network/coalitions, five providers, three international NGOs, two academic/research, two international organisations, two international professional associations, one international academic/research, one government agency) indicated that plain packaging would reduce the appeal of tobacco products to vulnerable populations.  Comment included that young people are particularly vulnerable to branding as they are in the process of forming their own individual identities and that branding enables people to define themselves and their connections to their surroundings.  Submitters also believed that plain packaging would remove glamorisation and contribute to the de-normalisation of tobacco for Māori.  One submitter remarked:  
“Māori culture and Māori communities have strong traditions of using visual imagery.  By introducing plain packaging we consider the visual appeal of tobacco products to Māori will be decreased and will support reducing Māori uptake of smoking and support Māori attempts to quit”.
About forty-eight (48) submitters (thirteen NGOs, eight DHBs, seven network/coalitions, six individuals, five international NGOs, three professional associations, three providers, one government agency, one international professional association, one international organisation) asserted there was evidence to support the effectiveness of plain packaging in reducing the appeal of smoking.  For example: 

“There is substantial evidence that plain packaging is one of the measures that would contribute to a reduction in tobacco consumption and help change the social context in smoking”.
Thirty-eight (38) submitters (ten NGOs, seven individuals, six DHBs, four providers, three network/coalitions, two international organisations, one professional association, one international NGO, one international network/coalition, one manufacturer, one government agency, one international professional association) claimed that plain packaging would generally reduce the desirability of smoking.   One submitter commented that advertising had allowed smoking to be seen as a natural behaviour, rather than a harmful act, and plain packaging would help to address that misconception. 
Of further note, twenty-eight (28) submitters (ten NGOs, four DHBs, three individuals, three network/coalitions, three international NGOs, two professional associations, two providers, one international professional association) believed that plain packaging would remove the “cool factor” for young smokers.  For example:
“Plain packaging will help to make smoking less ‘trendy’ and therefore make them less likely to start”.

“Young adult smokers considered plain packaging would lower feelings of enjoyment and satisfaction and increase feelings of embarrassment and shame”.

A significant number of submitters that predominantly supported the notion that plain packaging would reduce the appeal of tobacco products made further comments such as the forty-four (44) submitters who commented that plain packaging had the potential to increase the effectiveness of health warnings on packets.  Alongside this was the view as put forward by twenty (20) submitters that plain packaging reduces the ability of tobacco companies to communicate to the consumer:
“People do not put branding on tobacco packets as part of their personal expression – it is done with the express purpose of driving increased sales. Therefore removing that branding must reduce that impact”.
“Tobacco packaging provides a direct channel for the tobacco industry to communicate to customers”. 
Packaging is the major remaining means by which tobacco companies can make their products more appealing to consumers. Consequently every effort is made by the industry to exploit this opportunity in order both to retain smokers and to attract new smokers”.

Another reason proposed in support of this was that tobacco companies would no longer be able to target specific markets through the use of suggestive imagery or the use of colours and fonts (fifty-one (51) submitters).  For example:
“Removing any brand imagery, designs and logos of cigarette packages is necessary to protect the next generation from taking up highly addictive and lethal products.  Young smokers are very responsive to tobacco branding and brand imagery as it is designed to communicate aspirational lifestyles and identities”.

“Young people are particularly vulnerable to branding because they are in the process of developing their own identity, and brands work by helping people define themselves and how they relate to the world. Young people often use tobacco products as ‘badge products’ – something which is well understood by tobacco companies. The adolescent seeks to display his new urge for independence with a symbol”.

“Cigarette packaging is highly influential because it reflects on the aspirations of the smoker – alluding to a higher status amongst their peers, for example, they appear ‘cooler’ if smoking a certain brand of cigarettes”.

Thirty-five (35) submitters believed plain packaging reduces the ability of tobacco companies to downplay the negative impacts on the use of their products or provide misleading information.  For example:
“In a recent study of adolescents in NZ [sic], graphic warnings on a plain pack were found to increase attention paid to those warnings, increase the overall perceptions of harm caused by cigarette smoking, and reduce the social appeal of smoking”.

“Branding exists to add to the appeal of a product, sometimes by misleading consumers about its true nature. The very absence of branding will serve to highlight the health risks involved in smoking, and will focus attention on warning”.

Fifteen (15) submitters specifically believed that the colour and shape of tobacco products influences consumers.  For example:
“My step-father admitted to me recently that he consciously purchases Dunhill cigarettes because of the red and gold appeal of the packet, knowing full well they cost him an extra 40c per packet compared to other brands”.
“The use of particular colours can influence assumptions regarding the product being healthier, lighter, or of higher quality. An example of this is the green packaging used for menthol cigarettes, which smokers in New Zealand incorrectly believe are less harmful, and therefore a healthier option”.
Ten (10) submitters commented that plain packaging would aid people who are trying to stop, or have recently stopped, smoking.  For example:
“It will be a great aid to people who have recently stopped smoking and are in the first months of their smoke-free life”.
Seven (7) submitters believed the level of opposition from tobacco companies suggests that plain packaging may reduce the appeal of smoking.  For example:
“History demonstrates the tobacco industry...ardently opposes initiatives which they know from extensive research will be effective. Given the opposition from tobacco companies it is reasonable  to predict that plain packaging may encourage less smoking and in particular less uptake by young (underage) people”.
Five (5) submitters claimed the tobacco packet remains the last significant medium for tobacco branding.  For example:
“Tobacco companies are still succeeding in generating brand image and familiarity to adolescents. Only one significant channel of communication remains for cigarette branding: the pack”.
Four (4) submitters asserted that eliminating the use of logos and other brand imagery will remove the environmental cues to smoke.  One DHB stated that research by the tobacco industry had shown that the design of a cigarette pack can provide signals about the sensory perceptions of the smoking experience.
Two (2) submitters believed that plain packaging would reduce people’s exposure to second-hand smoke.

3.1.2
Oppose or predominantly oppose 

Sixty-six (66) submitters opposed or predominantly opposed the notion that plain packaging would reduce the appeal of tobacco products.  Of these, twenty-three (23) submitters claimed there is no evidence to support the effectiveness of plain packaging.  Specific comments that reflect this include:
“There is no evidence that plain packaging will lead to a statistically significant reduction in the number of smokers”.
“There is no evidence to suggest that plain packaging would make any difference to either the awareness or effectiveness of health warnings on the behaviour of consumers”.
Eight (8) submitters claimed there was already adequate information available to educate consumers about the risks of tobacco so consumers should be free to choose their products.  For example:
“Tobacco packaging features graphic health warnings and a bold text health warning covering over 30% of the front of the pack and 90% of the back of the packet...there is little chance adult consumers could be in any doubt about the health risks associated with smoking tobacco products”.

Four (4) submitters asserted that the addictiveness of tobacco products trumps reducing the aesthetic appeal of tobacco products.

“Those who like to smoke will continue to smoke regardless of the packaging”.
“Existing smokers find the content of the packet appealing, I believe the packet is secondary for them”.

Three (3) submitters claimed that plain packaging would increase the appeal of tobacco products to children as it would further turn tobacco into a forbidden substance.  For example:
“Children are more likely to want to try a forbidden substance so turning tobacco, into a product that is hidden into plain packaging will tempt children more”.
“Kids understand rebellion…rebellion becomes cool within the peer group and the behaviours self-perpetuate”.
Three (3) submitters also believed that consumers do not care about the colour of tobacco products.  For example: 

“Tobacco consumers will continue to purchase whether it’s drab olive in colour or as packets are today”.
Two (2) submitters said that young smokers’ attitudes are more influenced by their peer groups and not by the packaging of the products.  For example: 

“Peer pressure is much more powerful than a brand.”
Two (2) submitters said that as cigarettes are already hidden from view in the store, the effects of plain packaging will be minimal.  One submitter believed there should be more emphasis on effective enforcement of current tobacco laws.  For example:
“The law prevents the sale of tobacco to persons under 18 years of age...[We] strongly believe effective enforcement action is crucial to preventing tobacco from being sold to young people and should not be so readily discounted”.
Two (2) submitters claimed plain packaging will make it easier for illicit products to replace legitimate tobacco products.  For example (overleaf):
“It will accelerate the spread of illicit tobacco products by making it easier to copy legitimate packaging and by creating an unfulfilled vacuum for branded products”.
In addition to the above comments:

· one submitter believed that packaging is not what leads people to smoke in the first instance

· one submitter said that the imagery and wording on a tobacco product has no effect on reducing the appeal of tobacco products, and
· one submitter claimed that plain packaging will not reduce the appeal of tobacco as it will most likely result in lower prices, which will result in increased rates of tobacco consumption, and
Twenty-five (25) submitters did not agree with the proposal but they did not provide a justification for their view.

3.1.3
Not clear/not sure
Six (6) submitters provided answers that were not sufficiently clear, or were not sure whether plain packaging would reduce the appeal of tobacco products.  Concurrent themes from these submitters included:

· people were unsure whether plain packaging would lead to smoking cessation

· people were unsure whether reducing plain packaging would in turn reduce the ability to mislead consumers of tobacco products, and
· plain packaging may influence attitudes and behaviours of young people.

3.2
Prevalence of tobacco use and associated harm

One hundred and ninety-five (195) submitters made comments on this issue.

· One hundred and twenty five (125) submitters believed that plain packaging would reduce the harm caused by tobacco use (64 percent).
· Sixty six (66) submitters did not believe that plain packaging would reduce tobacco use (34 percent).
· Four (4) submissions commented in general but did not provide a conclusive response (2 percent).
3.2.1
Plain packaging will reduce the prevalence of tobacco use and harm

Twenty-three (23) submitters (five DHBs, four NGOs, four providers, three network/coalitions, three individuals, one professional association, one academic/research, one international NGO, one international network/coalition) claimed that plain packaging, in conjunction with other measures, would have a positive impact on reducing tobacco use and its associated harm.  In particular submitters felt that plain packaging would enable greater cut through of the graphic health warnings.  As one DHB commented:

“plain packaging will increase the saliency of health warnings as well as the perceived seriousness and believability. A New Zealand study also found that participants preferred a complete plain pack to a plain pack with a graphic warning that covered at least 50 percent of the packet”.
Fewer people will take up smoking as a result of the proposal according to twenty-eight (28) submitters (nine individuals, five providers, five DHBs, four network/coalitions, three NGOs, one professional association, one other organisation).  Packaging is one of the few resources tobacco companies still have for attracting new customers.  Taking away this opportunity will help to increase downward pressure on uptake rates, and therefore overall smoking rates, which will yield positive future benefits.  For example: 

“Reducing the ‘glamorisation’  of tobacco and removing the targeting of certain brands to particular segments of the population will protect people, especially the young, from the persuasive and effective marketing strategies used to induct new customers to become smokers”.
Thirty-two (32) submitters (six NGOs, six DHBs, five network/coalitions, five individuals, three professional associations, two providers, two government agencies, one international NGO, one international network/coalition, one international academic/research) believed there was sufficient evidence to indicate that plain packaging would achieve the stated objectives.  Submitters cited both domestic and international studies.  They said that New Zealand evidence suggested that the plain packaging would, according to these studies, be effective in terms of the promotion of health.  Health messages relating the impacts of smoking and endorsing cessation would stand alone and no longer have to compete with brand messages promoting a highly addictive and toxic product.  International studies on tobacco and adolescents were referred to that also suggested that when brand elements such as colour, branded fonts, and imagery were progressively removed from cigarette packs; adolescents perceived packs to be less appealing, rated attributes of a typical smoker of the pack less positively, and had more negative expectations of cigarette taste.  A NGO further commented:
“Recent studies have used varied methods to estimate likely behavioural responses to plain packaging. New Zealand research used a choice-based methodology to estimate the effects of progressive reductions in brand elements and a probability scale to estimate the likely effects on cessation related behaviours. The findings suggest plain packaging would significantly increase the likelihood that smokers will seek support to quit, reduce the number of cigarettes they smoke, and make a quit attempt”.
A further fifty-two (52) submitters (thirty-five individuals, three international NGOs, three providers, three network/coalitions, two NGOs, two DHBs, two professional associations, two academic/research, one international professional association) indicated that they believed plain packaging would reduce the prevalence of tobacco use and the associated harm, but did not specify a reason why. 
3.2.2
Plain packaging will not reduce the prevalence of tobacco use and harm

Twenty-nine (29) submitters (eleven international manufacturers, nine individuals, five international organisations, two manufacturer/exporter/importers, two retailers) were concerned about whether there was any evidence to suggest that plain packaging would achieve the desired outcomes.  Submitters commented that “evidence” on which the Ministry of Health relies consists of opinions expressed by members of the public participating in focus group interviews and surveys, and contained methodological flaws and limitations.  For example:
“There is no evidence whatsoever that plain packaging will contribute to improving public health or will affect smoking behaviour at all”.
Four (4) submitters (two individuals, one manufacturer/importer/exporter, one international organisation) remarked that, in their view, the proposal had the ability to increase tobacco related harm, rather than reduce it.  It was speculated that removing branding would encourage price based competition for tobacco products.  With tobacco prices being lower there is a risk of consumption increasing.

It was stated by three (3) submitters (one individual, one manufacturer/importer/exporter, one international manufacturer) that New Zealand already had a regulatory regime in place to address the issues caused by tobacco related harm.  It was suggested that as many of these initiatives were recent they needed time to prove their effectiveness before new measures were considered.  For example:  
“The starting point in considering this question must be to undertake a proper assessment of the existing tobacco control measures and of their effect”.
Plain packaging does not address the true factors that lead people to smoke, according to ten submitters (seven individuals, two manufacturer/exporter/importers, one retailer), and as a result was likely to be ineffective in reducing harm.  As one submitter stated that:

“to suggest that plain packaging of tobacco is the ‘holy grail’ and a tipping point for smokers to give-up is in our view, an overly simplistic approach”.
Another submitter further remarked that:

“illegal drugs come in plain packaging yet younger people take up using them, former users relapse, and they have continued to be prevalent in our society”.
Three submitters (two retailers, one individual) expressed concern that this question was leading, and saw it as an attempt to justify the proposal. 

Twenty-nine submitters (twenty-five individuals, two retailers, one international retailer, one international manufacturer) did not believe that plain packaging would reduce the prevalence of tobacco use of the associated harm, but provided no justification of their response. 
3.3
Unintended or undesirable consequences for consumers

One hundred and nine (109) submitters made comments on this question:

· Fifty-five (55) submitters believed that there would be unintended or undesirable consequences (50 percent) 

· Fifty-one (51) submitters did not believe there would be any unintended or undesirable consequences for consumers as a result of the proposal (47 percent), and
· Three (3) submitters were not sure/not clear (3 percent).
For additional information concerning undesirable consequences and their potential implications for government please see section 5.1.

3.3.1
There will be unintended or undesirable consequences for consumers
Twenty-one (21) submitters (twelve individuals, three retailers, two international organisations, one international retailer, one manufacturer/importer/exporter, one international NGO, one international manufacturer) expressed concern that the introduction of plain packaging would further inhibit customers’ choice, and consumer knowledge and awareness of various tobacco product offerings.  A retailer stated that while they appreciated that the overall objective of tobacco control was to reduce the number of smokers in New Zealand:
“the Ministry should not forget that consumer choice is a fundamental element of New Zealand society – particularly when purchasing decisions are made by adults over the age of 18 years”.
Nineteen (19) submitters (nine international retailers, four international organisations, three international professional associations, one international retailer, one manufacturer) were concerned that the proposal would impact the consumer’s ability to identify a legitimate item.  As a packaging organisation argued:

“the protection of a product’s integrity is perhaps the most important function of responsible consumer packaging.  In essence, this ensures the supplier, distributor and, most importantly, the end consumer, have confidence that the product purchased is authentic and not a counterfeit, and that it has not been tampered with prior to purchase”. 
Moving to a generic approach to tobacco packaging would change the role that packaging plays in enabling consumers and others to authenticate and differentiate between tobacco products.  For example:
“There are a number of features which are used to reassure consumers that they are purchasing a genuine article.  These features can range from unique forms of packaging and shapes, certain graphics which are constantly updated, holograms, raised print and embossing”.
A further seventeen (17) submitters (fourteen individuals, one international retailer, one international organisation, one international manufacturer) provided a general indication that there would be unintended consequences, however no reasoning was specified.

3.3.2
No unintended consequences for consumers

Twenty-seven (27) submitters (seven individuals, five DHBs, four international NGOs, four providers, three NGOs, three professional associations, two network/coalitions, one academic/research, one government agency) believed that as the proposal only requires a standardisation of packaging and not a total ban on tobacco products, consequences such as loss of freedom of choice or a violation of the Bill of Rights Act, were unlikely.  For example: 

“individuals who have an established brand loyalty will be able to purchase their desired brand regardless of the look of the packet”.
As an NGO remarked reducing the industry’s ability to market their products to create consumer demand and attract customers is an objective of plain packaging, therefore this is not an undesired consequence.  They further suggested that removing branding is merely an extension of existing tobacco marketing laws that include advertising bans, and the point of sale display ban.  Consumers do not currently have the ability to walk into a shop and examine tobacco brands, but must choose using a generic price list.  The introduction of plain packaging would not substantially alter the purchasing experience from its current state.  For example:
“Arguments around consumer choice are “nonsensical when the products ingredients are in effect identical – the arguments are no stronger than when purchasing household bleach where the only difference in effect is in package size, shape and colour and design”.
Twenty-four (24) submitters (seventeen individuals, two network/coalitions, one provider, one DHB, one professional association, one international NGO, one academic/research) offered a general opinion that the proposal would have no unintended consequences, but provided no reasoning for their views. 

3.4
Illicit trade or criminal activity for consumers

A total of eighty-seven (87) submitters commented on this question:

· Forty-four (44) submitters did not think there would be increased illicit trade or criminal activity that would impact consumer (51 percent)

· Thirty-three (33) submitters believed there would be implications for consumers (38 percent), and 
· Ten (10) submitters were unsure or unclear (11 percent).
For additional information concerning illicit trade and its potential implications for government please see section 5.2.

3.4.1
No increase in illicit trade

Twelve (12) submitters (nine individuals, one network/coalition, one provider, one DHB) stated that as the proposal was only to standardise packaging, and that tobacco products would still be a legal, there would be no consumer demand to drive a rise in illicit trade.  While consumers were identified as potentially being affected, most of the commentary received on illicit trade focused on the implications for government or industry.  This commentary is covered in section 5.2 of this report.  

A further thirty-two (32) submitters (twenty-three individuals, three network/coalitions, two providers, two DHBs, one NGO, one academic/research) did not think there would be an increase in illicit trade or criminal activity, but gave no reason as to why. 

3.4.2
Increase in illicit trade

Sixteen (16) submitters (five individuals, four international manufacturers, two manufacturer/exporter/importers, two organisations/other, one manufacturer, one international organisation, one international professional association) believed that the proposal posed risks for consumers such as through the use of unspecified ingredients in counterfeit products, and illicit products being sold to children.  For example: 

“Smuggled cigarettes are sold at below market price.  Cigarettes are available cheaply, thereby increasing consumption and undermining efforts to keep youngsters from smoking”.
Seventeen (17) submitters (fifteen individuals, one international organisation, one international manufacturer) believed there would be an increase in illicit or criminal activity, but provided no specific justifications.

4 Impact on industry and retailers

Part 4 of this report outlines the commentary received from submitters on the likely impacts, and associated costs, to manufacturers, importers, exporters, and retailers.  It covers:

· impacts for manufacturers, exporters, importers, and retailers

· market share and retail price

· package redesign

· domestic package design and production

· tobacco product imports

· customer service levels

· manufacturing costs associated with plain packaging

· branding/marketing costs associated with plain packaging, and
· additional costs for retailers.

The questions discussed in this part generally cover material submitted on questions 9 to 19 of the consultation paper.  While these questions were generally aimed at participants in the tobacco industry (such as manufacturers and retailers), a range of other submitters also provided comment. 
4.1
Impacts on industry participants

Submitters were asked to provide their views on the likely impact on manufacturers, exporters, importers and retailers if the proposal to introduce plain packaging is implemented (question 9 of the consultation paper).    
Seventy-nine (79) submitters provided commentary on the possible impacts on manufacturers, exporters, importers and retailers.  Submitters provided comments that described impacts for all parts of the industry (manufacturers, exporters, importers and retailers combined) and also specific comments about particular parts of industry.  General comments are addressed in this section and comments attributed to specific parts of industry are addressed in subsequent parts of this report specifically relating to retailers, manufacturers, importers and exporters. 

4.1.1 
General overview comments

Forty-eight (48) submitters (61 percent) made general comments that could not be attributed specifically to manufacturers, exporters, importers or retailers.  

Of these forty-eight (48), ten (10) submitters (seven individuals, one network/coalition, one manufacturer, one professional association) made general comments that plain packaging would impact all parts of the industry.  These comments were generally not quantitative: instead they covered general or high-level statements about impact. 
The most common comments included:

· Seven (7) submitters thought that plain packaging would result in a general decrease in sales and trading across industry (four individuals, one network/coalition, one manufacturer, one professional association) 

“As part of a comprehensive strategy designed to enable the smoke-free 2025 goal to be met, it is expected that all of these interest groups would experience a continued reduction in volume of tobacco traded”.
· One individual submitter commented that plain packaging would result in a loss of jobs across the industry
· Two (2) individuals thought that plain packaging would result in savings across industry in reduced marketing and public relations costs. 

The remaining thirty-eight (38) submitters (twenty-seven individuals, three providers, one DHB, one NGO, one network/coalition, one academic/research, one professional association, one government agency) made general unspecified comments about the proposal in relation to possible impacts.  The most common comments included:

· Three (3) submitters (one individual, one government agency, one DHB) considered any negative impacts unimportant, and noted they would be commensurate with public health benefits 
· Eighteen (18) submitters (sixteen individuals, one academic/research, one network/coalition) conveyed general enthusiasm for the possibility that plain packaging would result in reduced sales, resulting in a reduced population of tobacco users: 

“Hopefully reduction in sales – reduction in profits and that they eventually go out of business”.
“Hopefully it will help put them out of business, which kills millions of people and places an incredible burden on health services resources”.
· Loss of recognition of brands was a general impact suggested by one individual submitter

· The tobacco industry would have the opportunity to shift their focus to other products that are not damaging to health (one NGO)
· Eight (8) submitters (four individuals, two providers, one professional association, one NGO) provided general unspecified comments that there would be impacts. 
Submitters also commented about the potential impact of the proposal on specific parts of industry.  This included comments specifically about customer service impacts for retailers, impacts for manufacturers in terms of financial costs, and impacts for exporters and importers relating to trade restrictions, compliance costs and the possibility of reduced demand for tobacco products.  These comments are captured in the following sections of this report that focus on specific impacts for retailers, manufacturers, importers and exporters. 

4.2
Impacts on manufacturers, importers and exporters
This section provides an overview of general comments relating to impacts for manufacturers, importers and exporters (question 9 of the consultation paper) and also provides responses to questions on specific impacts, including the market share and retail price of tobacco products (question 10 of the consultation paper) packaging production and redesign (questions 11 to 15 of the consultation paper), and tobacco product imports (question 16 of the consultation paper).

4.2.1 
General impacts on manufacturers, importers and exporters

Manufacturers
Nineteen (19) submitters (ten manufacturers, two international, two professional associations, one DHB, one provider, one NGO, one manufacturer/importer/exporter, one organisation/other) made reference to impacts for manufacturers.  Comments included:

· Ten (10) manufacturers noted general negative impacts for cigar manufacturers 

“Plain packaging would create disproportionate problems and costs for the cigar industry due to its enormous variety of types, shapes and sizes of packaging as well as the variety of materials used (such as cardboard, tin or wood).  Although the total cost accruing to manufacturers of other tobacco products are probably much larger than those accruing to cigar manufacturers due to their higher sales volumes, the relative burden of compliance (eg. costs per revenue) is much higher for cigar manufacturers as cigar manufacturers’ brands  are typically of much smaller quantities.  Costs therefore fall on a much smaller number of units sold”.

· Three (3) submitters (one professional association, one international, one non-governmental organisation) provided general comments noting that there would be impacts for manufacturers. 

· Three (3) submitters felt that there could be initial compliance costs (these costs were not quantified) but will be minimised over time with reduced cost of packaging (two NGOs, one DHB)

· Two (2) submitters (one manufacturer, one organisation/other) stated there would be significant increased costs (these costs were not quantified) and/or considerable adverse impacts on manufacturers in developing countries 

· One submitter (one professional association) stated there would be no rights to use trademarks resulting in loss of revenue 
· One submitter (one manufacturer) stated there would be potential job losses 

“All of the above will have consequential effects on investment and jobs throughout the economy, although this is impossible to quantify at present”.
Importers

Two (2) submitters (one international organisation, one NGO) made reference to specific impacts for importers.  

One submitter commented that plain packaging would impose significant restrictions on trade and would undermine intellectual property rights.  The submitter suggested that the proposal risks violating New Zealand’s international obligations relating to the WTO Agreement on Trade Related Aspects of Intellectual Property Rights (TRIPS), the WTO Agreement on Technical Barriers to Trade (TBT) and the General Agreement on Tariffs and Trade (GATT).  

The other submitter commented that importers would be adversely affected by the proposal due to a reduction in demand for tobacco products and compliance costs to meet plain packaging requirements in New Zealand.  

Exporters

Three (3) submitters (two international, one manufacturer/exporter/importer) made reference to specific impacts for exporters.  

Two (2) submitters (two international) made reference to specific impacts for exporters, commenting that plain packaging would impose significant restrictions on trade and would undermine intellectual property rights.  As a result of these restrictions, one submitter commented that overseas exporters could be disadvantaged if plain packaging was introduced (international).
One submitter (one manufacturer/exporter/importer) commented that exporters in developing countries would be adversely impacted by the introduction of plain packaging in New Zealand.  

4.2.2
Market share and retail price
Stakeholders were asked to provide their views on the likely impact on market mix and the retail price of tobacco products if the proposal to introduce plain packaging is implemented (question 10 of the consultation paper).    

Sixty-six (66) submitters (thirty-two individuals, ten manufacturers, five NGOs, five retailers, three professional associations, two providers, two network/coalitions, two DHBs, two manufacturer/exporter/importers, one academic/research, one government agency, one organisation/other) commented on the likely impact on market mix and retail price of tobacco products.

Price

A small majority of submitters who commented on price (17 out of 31) predicted a reduction in the average price of tobacco products, which could lead to increased consumption of tobacco products (six individuals, two providers, two network/coalitions, four NGOs, two manufacturer/exporter/importers, one international organisation). 

· Two (2) submitters surmised that plain packaging could result in less variation in price between brands (one individual, one academic/research). 
· Two (2) submitters predicted a significant increase in the price of cigar products due to increase in packaging costs.  It was suggested that only large manufacturers would be able to survive in this market and that the market mix will therefore reduce (two manufacturers). 
· One submitter commented that consumers could become more motivated by price, leading to a decline in premium brands (manufacturer/exporter/importer).  

Market share 

Thirteen (13) submitters commented that plain packaging could result in reduced capacity to compete, leading to the dominance of one brand and greater difficulty for new brands to enter the market (six manufacturers, three retailers, one individual, one network/coalition, one academic/research, one DHB).  
One tobacco manufacturer noted that they did not feel they had sufficient information to comment on market mix:

“It is difficult to provide an accurate answer to this question as the “market mix” has not been defined in the consultation”.

Eleven (11) submitters thought that there would be an increase in illicit trade (six manufacturers, four individuals, one retailer).
Two (2) NGO submitters surmised that tobacco companies could increase the number of brand variants and/or make changes to existing brands (such as revised names and colourful banding around cigarettes and foil inside packets) to elicit continued appeal (two NGOs).  
General comments 

A number of submitters made general comments regarding the potential impact on the market mix and retail price of tobacco products.  Fourteen (14) submitters (nine individuals, two NGOs, one retailer, one government agency, one professional association) indicated that they thought there would be no impact on the retail price and market mix of tobacco products. 

Sixteen (16) submitters (eleven individuals, two professional associations, one DHB, one manufacturer/importer/exporter, one manufacturer) indicated that they either did not know, did not care or were unsure what impact there could be on the retail price and market mix of tobacco products. 

4.2.3
Package production and redesign 
Fifty-seven (57) submitters (thirty individuals, nine manufacturers, three providers, two network/coalitions, four NGOs, three DHBs, three professional associations, one retailer, one manufacturer/importer/exporter, one academic/research) provided commentary on the additional costs of manufacturing new tobacco products.  Submitters estimated the following likely additional costs of manufacturing new tobacco products: 

· Eighteen (18) submitters (nine manufacturers, six individuals, two providers, one DHB) commented that there would be considerable additional costs 

· Minimal costs were predicted by sixteen (16) submitters (seven individuals, three professional associations, one network/coalition, one provider, one academic/research, three NGOs). 

· Eleven (11) submitters (eight individuals, one DHB, one non-governmental organisation, one network/coalition) indicated that there would be no additional costs 

· Six (6) submitters (five individuals, one DHB) commented that any costs were considered irrelevant because the assumed health gains were to be prioritised

· Four (4) submitters (two individuals, one manufacturer/importer/exporter, one retailer) indicated that they did not know what the additional costs would be. 
Stakeholders were asked to provide their views on whether the ongoing cost of manufacturing cigarette packaging would change if the proposal to introduce plain packaging is implemented (question 12 of the consultation paper).  
Four (4) submitters (two manufacturers, one individual, one professional association) estimated potential change in the ongoing costs of manufacturing cigarette packaging if plain packaging is implemented.  Submitters felt that the ongoing cost of manufacturing cigarette packaging would be higher.  Two cigar manufacturers were particularly concerned about a potential for increased cost:
“For cigars due to the many different sizes/shapes and thus used packaging’s, this will at least severely (estimation: triple) increase”. 

Twenty-seven (27) submitters (eighteen individuals, four NGOs, two providers, one retailer, one professional association, one DHB) felt that the ongoing cost of manufacturing cigarette packaging would be lower once the initial transition process was complete.  For example:   

“After the cost of the initial change to conform to plain packaging requirements, tobacco manufacturers’ costs will be reduced considerably as continual brand design changes will not be possible.  As a consequence the cost of manufacturing tobacco packaging would be lower if plain packaging was introduced”.
Three (3) submitters (three individuals) felt there would be no change in the ongoing cost of manufacturing cigarette packaging.  

Eight (8) submitters (two individuals, one professional association, one academic/research, one provider, one network/coalition, one DHB) provided unclear responses on the possible ongoing costs of manufacturing cigarette packaging.  

Twelve (12) submitters (four individuals, one DHB, seven manufacturers) were unsure what change there might be in the ongoing costs of manufacturing cigarette packaging.  

4.2.4
Brand marketing
Stakeholders were asked to provide their views on whether the ongoing cost of brand marketing would change if the proposal to introduce plain packaging is implemented (question 14 of the consultation paper).  A small number of comments on this question were received.    
Comments provided by submitters indicated that ongoing costs of brand marketing were expected to change over time.  Eighteen (18) submitters (thirteen individuals, one network/coalition, one NGO, one provider and two professional associations) indicated that they thought the ongoing costs of brand marketing could decrease over time.  For example:  
“Marketing costs would reduce, so manufacturers could (and would) decrease price while maintaining profitability”. 

“The tobacco companies will also be able to save money on their brand protection and marketing by no longer having to devote staff to these areas”. 
Amongst the submitters predicting a decrease, comments indicated concerns that the tobacco industry may not comply with plain packaging if introduced (one network/coalition, one provider).  For example:
“That depends whether or not the industry uses its resources to subvert the intent of the tobacco control legislation.  Costs should decrease if the industry is compliant with the intent of plain packaging measures”.  
Nine (9) submitters (four individuals, three manufacturers, one provider, one NGO) felt that the ongoing costs of brand marketing were likely to increase over time.  Of those predicting an increase, concerns were raised that the tobacco industry would not comply and would find other ways to aggressively market their products (two individuals, one provider, one NGO).  For example:
“It is economically naïve to assume that while legislation regulates with a view to eliminating the brand marketing capability of the tobacco industry, that the industry will itself simply abandon this key corporate interest to become compliant.  The more effort is made by legislators to control and regulate the brand marketing capability of a rogue industry, the more likely it will be for that rogue industry to surpass previous investment amounts to innovatively protect its brand marketing capability”. 

Two cigar manufacturers expressed concerns that an increase would particularly impact smaller brands:

“Increase significantly because to be listed in outlets, if you are small, the owners of these outlets will increase steeply the listing fees year after year”.

Three (3) submitters (two retailers, one individual) felt that there would be no change in ongoing costs of brand marketing over time.  

Fifteen (15) submitters (eight individuals, one DHB, one network/coalition, one manufacturer/importer/exporter, one NGO, one academic/research, one provider, one manufacturer) provided unclear responses on whether there would be a change in ongoing costs of brand marketing over time.  

One submitter commented that it was not possible to provide a definite answer to this question without knowing the precise specifications for packaging under the proposal:

“We are not in a position to provide a definitive answer to this question without the provision of further information, such as the nature, materials and format of the packaging that would be permitted, and the rotation of health warnings and so on”. 

4.2.5
Design and packaging

Stakeholders were asked to identify how often manufacturers amend the design of packaging (question 13 of the consultation paper).  The majority of submitters were unable to estimate how often manufacturers amend the design of packaging. 
Twelve (12) submitters (ten manufacturers, two retailers) said that manufacturers amended the design of packaging more often than every five years.  

Ten (10) submitters representing cigar manufacturers commented that cigar manufacturers changed their packaging less frequently than cigarette manufacturers: 

“In the context of the revision of the EU Tobacco Products Directive, RAND Europe concluded in 2010 that cigarette and cigar industries reported varying timeframes for regular pack and labelling changes.  That is “cigarette manufacturers typically change their pack designs more frequently than cigar manufacturers do (i.e., “approximately every two years for cigarette stock keeping units (SKUs), and every five to seven years for cigar SKUs for non-regulatory reasons”). 
Thirty-five (35) submitters (twenty-four individuals, three NGOs, three providers, two networks/coalitions, one DHB, one academic/research, one manufacturer) did not provide clear responses on how often manufacturers amend the design of packaging.  

Twenty-one (21) submitters indicated that they were not aware how often manufacturers amend the design of packaging.

Four (4) submitters indicated that they thought the manufacturers amended the design of packaging on a regular basis.

One submitter indicated that they thought the manufacturers amended the design of packaging rarely.

One submitter representing a tobacco manufacturer did not provide specific commentary on the frequency of packaging design change but made general comments about this process, noting that: 

“Tobacco packaging is amended to comply with relevant legislation and address, as far as possible, the problems posed by the illicit market.  We also update our products to ensure they remain relevant to our adult smokers in this changing environment”. 
4.2.6
Design in New Zealand

To assist with the completion of a RIS, stakeholders were asked to determine to what extent the design, manufacture, and printing of packaging are undertaken in New Zealand (question 15 of the consultation paper). 
Thirty-three (33) submitters (nineteen individuals, three manufacturers, three providers, two retailers, two networks/coalitions, one manufacturer/importer/exporter, one DHB, one academic/research, one professional association) responded to this question.  

Fourteen (14) submitters (eight individuals, two providers, one retailer, one network/coalition, one professional association, one academic/research) indicated that they did not know how much design, manufacture and printing of packaging is undertaken in New Zealand. 

Two (2) submitters (one manufacturer/importer/exporter, one individual) indicated that they thought a significant amount of the design, manufacture and printing of packaging is undertaken in New Zealand.  For example:
“The majority of manufacture and printing is done in New Zealand, although with some overseas production for other tobacco products.  Local New Zealand external specialists are outsources for some design work”. 
Eight (8) submitters (six individuals, one network/coalition, one DHB) surmised that much of the design, manufacture and printing of packaging is undertaken overseas. 

Nine (9) submitters (five individuals, two manufacturers, one provider, one NGO) provided miscellaneous commentary on the proposal. 

4.2.7
Tobacco product imports

Stakeholders were asked to comment on whether plain packaging would result in a discontinuation of tobacco imports (question 16 of the consultation paper).  The majority of submitters were not aware what the impact could be on tobacco imports, however a number of submitters commented on the potential impacts. 

Five (5) submitters (two NGOs, one individual, one provider, one retailer) did not think that plain packaging would result in discontinuation of tobacco product imports.  For example:  

“If New Zealand adopts similar plain packaging laws to Australia, importers and domestic manufacturers will be treated equally as will those with small and large market shares.  As a result there is no reason why plain packaging requirements would result in a discontinuation of importation of tobacco products with small market shares.  These products already need to comply with other restrictions on their marking such as point of sale restrictions and packaging requirements such as inclusion of graphic health warnings.  If they can maintain market share under these conditions, there is no reason why plain packaging which applies equally to all products will change the current situation”. 

Twenty-six (26) submitters (ten manufacturers, nine individuals, two professional associations, one DHB, one academic/research, one retailer) did not provide a clear response on whether plain packaging could result in discontinuation of tobacco product imports.  

Six (6) submitters (five individuals, one provider) were not sure whether plain packaging would result in discontinuation of tobacco product imports.  One submitter stated:

“Smaller importers may experience some stress and anxiety resulting from uncertainty as to whether the cost of new packaging for products with small markets will prevent continued importation of the products.  If this was to occur, there would be financial loss for those small importers.  It is not possible to quantify the effects at this time but they are likely to be minor”. 
Nine (9) submitters (seven individuals, one provider, one NGO) thought that plain packaging would result in discontinuation of tobacco product imports.  

“Yes, it would have a huge reduction for importation but isn’t that what we want.  Better it stops at the gate than trying to clean up the mess once it is in”. 
4.3
Impacts on retailers

This section details general comments relating to impacts for retailers (question 9 of the consultation paper) and also provides an overview of responses to questions on specific impacts, including potential impacts on the time taken to serve tobacco customers (question 17 of the consultation document) and any other costs or benefits retailers may experience if the proposal to introduce mandatory plain packaging was initiated.
4.3.1 
General impacts on retailers

Twenty-four (24) submitters (eleven manufacturer/importer/exporters, six retailers, three individuals, one NGO, one network/coalition, one international, one other organisation) made reference to impacts for retailers.  These comments were generally focused on concerns about the potentially negative impact that the proposal could have on the retail business in general or on individual retailers.  

Nineteen (19) submitters (ten manufacturers, seven retailers, two individuals) expressed the concern that retailers could experience confusion identifying products, which would result in a slower process, customer frustration and hampered stock management processes.  For example:
“Customer frustration by adults seeking to purchase tobacco is increased – at no fault to the retailer – leading to negative perception of convenience stores and impacting on business reputations in New Zealand”.
Other concerns included:

· retailers would experience security issues due to time required to identify products (two retailers, one individual), and
· smaller retailers would be most affected by the changes (one manufacturer/importer/exporter, one other).
Submitters were asked to provide their views on the likely impact on market mix and the retail price of tobacco products if the proposal to introduce plain packaging is implemented (question 10 of the consultation paper).   

Six (6) manufacturers commented that the proposal to introduce plain packaging could result in increased competitive advantage to larger retailers due to consumers beginning to favour the lower end of the market, placing further pressure on margins for smaller retailers.  For example:
“We believe that the competitive advantage will move significantly towards large retailers and away from small retailers.  Small retailers rely on tobacco products for up to 40% of their turnover, but operate on very slim margins.  If, as has already been stated standardised packaging results in the price commoditisation of the category as a result of consumers down trading to the lower end of the market, in addition to a reduction in the critical mass of their tobacco sales value, smaller retailers’ margins will be further squeezed and this will undermine the very commercial viability of a large number of these small businesses”.
Submitters were asked to indicate the extent to which it could take longer to serve tobacco customers (question 17 of the consultation document).  Sixty-four submitters commented on the potential change in the length of time to serve tobacco customers if plain packaging was introduced.

Thirty-three (33) submitters (sixteen individuals, ten manufacturers, four retailers, one network/coalition, one manufacturer/importer/exporter) felt that it would take longer to serve tobacco customers if tobacco products were plain packaged.  One submitter commented that they could expect an initial change but would adapt over time:

“retailers will adapt.  Service may initially be slower but they will soon learn where the brands are located in their cabinets retailers are already focusing on learning the location of brands in their cabinets due to the ban on retail displays so we do not believe that the introduction of plain packaging will cause significant disruption”.
One submitter commented on the potential impact on smaller retailers, noting that:

“Plain packaging will also seriously affect our dairy owners as trying to find their correct brand will be extremely hard and time consuming.  Customers go to dairies for convenience and fast and efficient service.  Plain packaging will impact them greatly”.
Nineteen (19) submitters (eight individuals, four NGOs, two providers, two network/coalitions, two professional associations, one DHB) did not think that plain packaging would result in it taking longer to serve tobacco customers.  For example: 

“Not really.  We already have to wait for the approval to buy alcohol at the check-out, and tobacco products can no longer be on display so I don’t think it will be any different”.

Three (3) submitters (one individual, one academic/research, one provider) were unsure whether it would take longer to serve tobacco customers if plain packaging was introduced. 

Eleven (11) submitters did not provide a clear response to indicate whether they felt plain packaging would result in it taking longer to serve customers.
Submitters were asked to indicate whether retailers would face any other costs or benefits if plain packaging was introduced (question 18 of the consultation document).  The following comments were received:
· thirteen (13) submitters did not think that retailers would face any other costs or benefits if plain packaging was introduced 

· ten (10) submitters did not provide a clear response regarding any other costs or benefits that could be faced by retailers if plain packaging was introduced 

· three (3) submitters were not sure whether retailers would face any other costs or benefits if plain packaging was introduced 

· twenty-seven (27) submitters felt that retailers would face other costs or benefits if plain packaging was introduced. 

Costs 

In addition to general references to increased financial costs.  The following costs were commonly mentioned:

· seventeen (17) submitters (seven manufacturers, six retailers, two individuals, two manufacturer/exporter/importers) stated that it would be more time consuming for retailers 

· one manufacturer/exporter/importer stated there would be significant loss of revenue for smaller retailers: 
“Cost more time in every aspect – checking deliveries, storage, restocking cabinets, locking product for sale, stocktaking”.

· four (4) submitters (three individuals, one manufacturer/exporter/importer) stated there would be a loss of sales due to an increase in illicit trade. 

Benefits 

· The general decline of the tobacco industry was considered a benefit by three (3) submitters (two individuals, one NGO).
4.4
Other comments

Twenty-five (25) submitters (thirteen individuals, two manufacturers, two professional associations, two providers, two DHBs, one network/coalition, one manufacturer/importer/exporter, one NGO, one retailer) responded to the question on additional costs and benefits for manufacturers, exporters, importers or retailers that should be taken into account when the Government considers whether to introduce plain packaging of tobacco products. Comments relating to costs were general and no specific information was provided to quantify costs.  Comments included:

· two (2) individuals felt that there are no costs 
· seven (7) submitters (three providers, one network/coalition, one professional association, one DHB, one individual) made general comments noting  that the costs are unimportant and/or are outweighed by health benefits:
“As noted earlier in this submission, we believe that the costs/benefits for the health of New Zealanders, whether they are smokers or not, should be given priority in making any decision”.

· one individual thought the proposal had future cost implications as changes to tobacco products may influence further regulatory change:
“If this was introduced for tobacco other products would soon follow because of minority groups wanting to social engineer, so end cost is immeasurable”.
· five (5) submitters (four individuals, one NGO) made general comments that there will be financial costs but did not quantify these costs: 

“How do you put an accurate cost on irrational and excessive regulations?”
· two (2) cigar manufacturers expressed concerns that they would have to destroy a significant amount of stock since they purchase materials for marketing on a three to four year basis. 
Benefits 

· Two (2) submitters (one individual, one DHB) thought that plain packaging could result in savings for the tobacco industry since packaging will be cheaper to manufacture. 
· Three (3) submitters (two DHBs, one professional association) felt that plain packaging would result in healthier consumers who could increase their expenditure in other retail areas. 

· Three (3) submitters (two individuals, one retailer) suggested that there are no benefits. 

One individual surmised that an additional benefit is that tobacco companies could invest in new products that are not harmful.
5 Impacts on government

Part 5 of this report outlines the commentary received from submitters on the likely impacts for the New Zealand Government.  It covers comments made on unintended or undesirable consequences for the Government (question 5 from the consultation paper) and illicit trade or criminal activity (question 6 from the consultation paper).

5.1
Unintended or undesirable consequences for the government

One hundred and nineteen (119) submitters provided comments on this question:

· Seventy-two (72) submitters believed there would be unintended consequences

· Forty-four (44) submitters did not think the proposal would have any unintended or undesirable consequence for government, and
· Three (3) submitters were not sure/not clear as to whether the proposal would cause unintended consequences.

5.1.1
There will be unintended consequences for the government 

Thirty-one (31) submitters (ten international manufacturers, seven international organisations, five individuals, three international NGOs, two manufacturer/exporter/importers, one professional association, one international retailer, one network/coalition, one NGO) claimed legal implications as being a likely consequence if the proposal to introduce plain packaging was realised.  Many of these submitters were not likely to support the proposal to introduce plain packaging.

Intellectual Property rights are taken extremely seriously by right-holders, and they would be willing to seek legal redress should they lose the right to brand their product.  Submitters were concerned that plain packaging would directly conflict with laws which protect, as a right, the enjoyment of intellectual property; and it would be in inconsistent with the right to freedom of expression as affirmed by the New Zealand Bill of Rights Act 1990.  A manufacturer expanded this point further:
“Public health justifications would not be a defence if the Government breaches an Investment Treaty through unfair, inequitable and discriminatory conduct. Even if in theory they could be a defence, given the absence of evidence that Plain Packaging would reduce tobacco consumption, the existence of suitable alternative tobacco control measures, and the fact that tobacco remains a legal product, it would be impossible for the Government to discharge its burden of proving that Plain Packaging is a proportionate, pressing and reasonable measure that is necessary for the protection of public health”.
The same manufacturer also directly stated they hoped that:

 “legal proceedings will not be required, but will take all measures necessary to protect our valuable property rights from unlawful interference.”
Twenty-five (25) submitters (eight international organisations, six individuals, three manufacturer/importer/exporters, two international professional associations, two international manufacturers, one international NGO, one retailer, one government agency, one international retailer) indicated that trade implications were likely.  The removal of branding from a product may impact a number of international trade agreements that New Zealand has signed, these include the Agreement on Trade Related Aspects of Intellectual Property (TRIPS), the Paris Convention of Industrial Property and the WTO Agreement on Technical Barriers to Trade.  For example: 

“Plain packaging is inconsistent with New Zealand’s international obligations to respect intellectual property rights and exposes the Government to a risk of litigation and liability.  Plain packaging legislation in Australia is being challenged via international Tribunals.  Ukraine, Honduras and the Dominican Republic have filed Requests for Consultation with the World Trade Organization (“WTO”) and following Ukraine’s successful request for a panel, it is likely that separate cases will be integrated as one hearing” “Framework Convention on Tobacco Control (“FCTC”) guidelines are non-binding proposals.  The guidelines do not extend to the binding obligations of the FCTC and they do not constitute a subsequent agreement on the interpretation of the FCTC”.
The possible rise in illicit trade, or counterfeiting of tobacco products was also raised as a possible consequence of the proposal by thirty-two (32) submitters (thirteen individuals, eleven international manufacturers, two international professional associations, one manufacturer, one international organisation/other, one international NGO, one international organisation, one manufacturer/importer/exporter, one retailer).  Submitters were concerned that plain packaging had the potential to make the illicit trade of tobacco products become a more significant problem.

The unintended consequence of higher tobacco consumption as a result of potential changes was raised by seventeen (17) submitters (three network/coalitions, three manufacturer/exporter/importers, three retailers, two international professional associations, two individuals, one manufacturer, one DHB, one professional association, one international manufacturer).  Respondents believed that a move to generic tobacco packaging is intended to eradicate the perception of value that consumers place on different brands and types of products.  An implication of this loss of value perception is that consumers will increasingly view tobacco products as a commodity, where the only key point of differentiation is price.  For example: 

“Plain packaging can be expected to reduce, if not eliminate, non-price competition on brands between tobacco manufacturers since packaging is now virtually the only way in which manufacturers can differentiate their brands.  In turn this will lead to increased price competition, lower prices and convergence in the prices of premium and economy or value products”.
A loss in excise tax and the corresponding fall in government revenue was identified as consequence by nine (9) submitters (four individuals, three international manufacturers, one manufacturer, one international professional association).  For example (overleaf): 

“Governments will suffer from a considerable loss in taxes.  Notably, less tobacco and excise tax will be paid as a consequence from illegal trade and predictable shutdowns of companies doing business in the legal tobacco landscape”.
Eleven (11) submitters (four individuals, two retailers one organisation/other, one international NGO, one NGO, one international/other, one manufacturer/exporter/importer) commented that the proposal had the potential to set a dangerous precedent setting for other products.  As one submitter stated:

“In public policy analysis, the ‘thin end of the wedge’ argument, whereby a legislative change may open the floodgates to requests for further changes that would either hamper a particular group or sector, or could be applied to other areas not originally foreseen, is often raised as a concern.  This argument can often be overused, yet in this instance we believe the issue is a real concern”.
Eight (8) submitters (three international/other, two individuals, one international professional association, one manufacturer/importer/exporter, one network/coalition) were concerned about the additional strain on government enforcement agencies.  Submitters commented that plain packaging was likely to increase rather than decrease burdens on “already over stretched” public agencies working to enforce intellectual property protections in the face of escalating counterfeiting and piracy throughout the world.

Eight (8) submitters (four individuals, three retailers, one manufacturer/exporter/importer) were concerned that the proposal would have unseen implications for retailers and small businesses, many of whom were already struggling.  One retailer was particularly concerned that:
“retailers will end up bearing the brunt of customer frustration and annoyance at product detection errors experienced at point of sale, with verbal abuse against younger staff members a growing concern”.
Eleven (11) submitters (nine international manufacturers, one individual, one international organisation) indicated that they believed there could be unintended consequences to developing countries which are dependent on the tobacco.

Two (2) submitters (one manufacturer/importer/exporter, one international professional association) expressed concern that plain packaging may encourage youth smoking.  As one submitter stated:

“There is a significant body of evidence that shows that plain packaging may in fact encourage youth smoking.  Research has consistently shown rebelliousness to be a strong predictor of youth smoking.  Plain packaging could enhance the effect of young people feeling they are rebellious”.
5.1.2
No unintended consequences for Government 

Thirteen (13) submitters (five individuals, two network/coalitions, two DHBs, one NGO, one provider, one government agency, one international NGO) commented that they believed the impact of the proposal to developing nations which produce tobacco, would be nil or negligible.  As one individual believed: 
“New Zealand can’t let itself be too concerned about what happens in other countries.  Those manufacturers are free to choose what they produce, and if a market ceases to be profitable for them, they can choose to re-allocate their resources to other more profitable and in-demand products/services”.
An NGO further commented:

“Plain packaging laws would benefit the health of New Zealanders, but would be unlikely to affect imports for the cigarette manufacturing industry.  The largest importer is Australia which import manufactured tobacco products.  These are made in factories that will already be manufacturing for the Australian market and complying with Australian laws.

$98.5 million of tobacco was imported to New Zealand in 2011.  $41.2 million of tobacco was exported, of which $40 million was to Australia.  These exports, which are largely manufactured tobacco products, will be required to comply with Australian plain packaging laws.

Tobacco imports to New Zealand are from developing nations such as Brazil, Malaysia, Tanzania and Laos, and are raw tobacco rather than manufactured cigarettes.  This is for processing into cigarettes and roll your own tobacco products, the majority of which will be exported on to Australia.  This dispels concerns that domestic tobacco policy in New Zealand will adversely affect these nation’s tobacco exports”.
Twenty (20) submitters (four individuals, four NGOs, four DHBs, three international NGOs, two network/coalitions, one provider, one professional association, one manufacturer) believed the proposed changes would not violate New Zealand’s trade agreements.  Submitters saw the evidence linking tobacco and negative health outcomes as conclusive which justified plain packaging legislation.  Submitters also believed that changes are in line with the Framework Convention on Tobacco Control (FCTC) which requires nations who have signed up, to ban all tobacco advertising and promotion.  As New Zealand is a signatory to this convention the government was actively meeting its designated requirements.  For example:
“The government is bound as a party to the FCTC to ensure that any new international agreements it signs are consistent with its obligations under that Convention, including to restrict the influence of the tobacco industry over New Zealand's domestic policy decisions”.
Actions that reduce the total negative public health consequences caused by tobacco products are justified, and must take primacy over actions that may infringe on a company’s rights, according to thirty-one (31) submitters (twelve individuals, four network/coalitions, four NGOs, four DHBs, three professional associations, two providers, one manufacturer, one government agency).  One individual articulated this as:

 “public health overrules commercial profit or free trade for this industry”.
An NGO further commented:

“In New Zealand, certain restrictions on freedom of expression are in place and accepted where it is considered in the public interest.  For example there may be restrictions on the ‘time, manner and place’ of expression; for example, the time of screening of adult-only movies on public television.  Freedom of expression is already restricted for tobacco products as they cannot be advertised or displayed at point of sale.  Retailers may not have store names that promote tobacco.  These are freedoms of expression that are restricted because the health benefits of doing so are considered adequate enough to warrant doing so”.
An NGO also asserted that The Ministry of Justice guidelines on The New Zealand Bill of Rights Act 1990: A Guide to the Rights and Freedoms in the Bill of Rights Act for the Public Sector states that there are very few activities that will not be protected by the freedom of expression. However, the protection of health or principles may be justified if the restriction is narrow enough to protect against that specific harm.

Six (6) submitters (two international NGOs, one government agency, one professional association, one network/coalition, one provider) identified that there may be legal implications associated with the changes, but did not see these as a reason not to proceed.

5.2
Illicit trade or criminal activity

One hundred and twenty-six (126) submitters provided comments on this question:

· Sixty-one (61) submitters believed that there would be an increase in illicit trade or criminal activity as a result of the proposal

· Fifty-five (55) submitters did not believe there would be an increase, and
· tTen (10) submitters were not sure/not clear.

5.2.1
Proposal will lead to an increase in illicit trade and criminal activity

Fourteen (14) submitters (five individuals, four manufacturers, two international/other, two retailers, one international manufacturer) believed smuggling would increase as well as the production of counterfeit products.  For example: 

“Plain packaging would provide a stimulus for the illicit trade of tobacco products - which already costs the Treasury millions of dollars each year.  Plain packaging would create a “Counterfeiters’ Charter”, aiding and accelerating the spread of counterfeit tobacco products and the trade in illicit tobacco by making it simpler to copy legitimate packaging, and also by creating an unfulfilled supply vacuum for branded products”.
A manufacturer also commented that there:

 “would likely be an increased demand for branded cigarettes from overseas jurisdictions from consumers who would prefer to use the branded products to which they are accustomed, creating incentives for smugglers of contraband and counterfeit packs”.
Forty (40) submitters (thirteen international manufacturers, eleven individuals, six international organisations, three manufacturer/exporter/importers, two retailers, two organisation/other, one manufacturer, one international professional association, one international retailer), believed that plain packaging would make tobacco products easier to copy than current packaging.  As one manufacturer said: 

“The move to a generic approach to packaging would lower the barriers of market entry for counterfeiters, as under the outlined proposed policy there would be only one pack design to replicate.  Furthermore, the level of technical difficulty and requirements to produce tobacco packaging would be substantially reduced.  The upfront investment required for market entry would also be significantly lowered should the proposal go ahead”.
The same manufacturer also commented on the opportunity for the creation of scale in the illicit market:
“The uniform requirement for tobacco packaging would provide the opportunity and incentives for the creation of scale in the counterfeit tobacco market in New Zealand.  The New Zealand tobacco market would effectively transition from a market with a number of brands and distinct product differentiation to a more open market using a generic pack for all brands.  This would create a single generic tobacco brand in the New Zealand market.  As a result, the counterfeit tobacco market would become substantially larger in New Zealand”.
Plain packaging would increase the possibility of greater participation of organised criminal gangs in the illicit tobacco trade according to fourteen (14) submitters (four individuals, three manufacturer/exporter/importers, three international manufacturers, one manufacturer, one international retailer, one international NGO, one international organisation).  One submission went on to say that lower barriers to market entry could result in New Zealand being labelled as “open for illicit business” as criminal gangs may see a better opportunity to sell their products:
“There is a serious risk that the introduction of plain packaging will benefit organised crime and the illicit trade in tobacco.  It will, undoubtedly, make it cheaper and easier to produce counterfeit plain tobacco packaging, which will increase profit margins for criminals, providing them with an incentive to increase their market share”.
Six (6) submitters (three individuals, one international organisation, one international retailer, one manufacturer) pointed to overseas experience, which they believe suggests that illicit activity would increase.  Submitters cited Australia, Ireland and China as examples where illicit tobacco products flourished. 

Four (4) submitters (two manufacturer/exporter/importers, one individual, one international retailer) claimed that the proposal would make it harder for the industry to combat counterfeits.  As one manufacturer observed:

“Existing brands are regularly developed to keep pace with consumer demand.  A large number of component materials are needed to form a genuine cigarette pack.  The constant evolution of brand design including colour, embossing, foils, opening mechanisms, and pack sizes all serve to make it more difficult and more expensive for counterfeiters to seek to imitate legal products.  Our forensics team sees large volumes of illicit product. We regularly see considerable effort made to copy our genuine products.  However, due to the complexity of designs consumers can detect genuine from fake using the naked eye.  This ability would be lost in a plain pack environment”.
5.2.2
Proposal will not lead to an increase in illicit trade or criminal activities

As illicit tobacco currently constitutes a minor proportion of the New Zealand market, forty-one (41) submitters (eleven NGOs, seven DHBs, six network/coalitions, five individuals, four international NGOs, two providers, two professional associations, two academic/research, one government agency, one international academic/research) did not believe that proposal would lead to further expansion of this sector, ten (10) submitters claimed there was little evidence to point to this.  For example:
“Illicit tobacco trade is very insignificant in New Zealand with estimates of approximately 1%.  Tobacco seized by Customs are [sic] insignificant in numbers and are generally for personal use by inbound customers”.
As an individual said further “my 64 year old step-father is a smoker and there is no way he would hunt out a black market of tobacco suppliers for his tobacco fix”.
“The smuggling of non-duty paid cigarettes in large quantities for selling to the public for profit would require the packs to comply (or appear to comply) with New Zealand laws if the smuggler wished to remain inconspicuous.  This would limit the source of these products to countries with plain pack laws that regulated packs in the same way as New Zealand.  In the case of counterfeit product, it would be a significant investment to develop an infrastructure to make plain packaged cigarettes for illegal sale to such a small market”.
According to fifteen (15) submitters (four providers, three network/coalitions, two international NGOs, two individuals, two NGOs, one DHB, one professional association), the current measures used to deter counterfeit products are adequate to deal with any potential increase, should the proposal be adopted. 

“The lack of land borders with other countries, New Zealand’s high levels of co-operation with other countries, the high integrity and efficiency of New Zealand Customs and reducing demand for tobacco has been, and will continue to be, the key to maintaining this low level of illicit consumption”.
Nine (9) submitters (three individuals, two DHBs, one network/coalition, one NGO, one international network/coalition, one government agency) also believed that the tobacco industry already has a number of strategies to address the issue of illicit products, and are incentivised to continue to develop new measures to assist in curbing any future attempts to undermine their products.   

6 Implementation
Part 6 of this report describes submitters’ comments on how best the proposal could be implemented.  It covers other options to reduce the appeal, prevalence and harm of tobacco use (questions 2b and 3b from the consultation paper), and additional proposals that could be implemented to reduce cost and maximise benefits (question 20 from the consultation paper).  This part also identifies a number of miscellaneous comments about the actual implementation of the proposal, including the need to learn from Australia’s recent experience in successfully introducing plain packaging.

6.1
Other options to reduce the appeal and prevalence of tobacco products and the harm associated with tobacco use

The consultation paper asked stakeholders to identify alternative options to reduce tobacco-related harm, reduce the appeal of tobacco products, increase the effectiveness of health warnings on tobacco packaging, reduce the ability of the tobacco packaging to mislead consumers (and others), and influence the attitudes and behaviour of young children, if they did not agree with the proposal to introduce plain packaging of tobacco products.  These questions were a component of questions 2 and 3 in the consultation paper.

6.1.1 Options to reduce the appeal 
Sixty-three (63) submitters provided comments on additional ways to reduce the appeal of tobacco products.  This included both submitters who did not support the proposal to introduce plain packaging (80 percent) and those who supported it (20 percent).  Alternative suggestions included:  

· maintaining the status quo: there is no need to undertake further tobacco control initiatives

· further education to highlight the harms of smoking, potentially through awareness campaigns

· application of additional excise tax to tobacco products;

· increased personal responsibility.

The twelve (12) submitters who supported the introduction of the proposal focused their comments on the general reasons as to why the proposal should be implemented, identifying specific design elements to be considered for the packaging, supporting the adequacy of the existing activities, supporting an increase in excise, or suggesting that tobacco products be made illegal (rather than an alternative policy option or initiative to complete instead).  Alternative options are canvassed in the following discussion.

Maintaining the status quo: a comprehensive suite of tobacco control activities

Sixteen (16) submitters favoured maintaining the status quo approach: all of these submitters were opposed to the proposal.  Three (3) of these submitters favoured refreshing the status quo approach, with one submitter noting that this would require making no changes to the already comprehensive suite of tobacco control measures that are currently in place but it would support new material in the public space:

“Refreshed health warnings have merit given that existing ones have been in place since 2008 and new ones would ensure smokers face new graphic images when they handle a tobacco product”.

Two (2) two international manufacturers submitted identical views favouring the status quo: they stated that:

“We urge the New Zealand Government to develop a rational and appropriate framework within which legitimate consumer demand for tobacco products is met and real public health goals achieved, rather than continuing to pursue an irrational approach that achieves no public health benefit”.
Ten (10) submitters (eight international manufacturers, two individuals) said that they favoured maintaining the status quo approach but did not provide any further comments.

Further education about the harms of tobacco

Twelve (12) submitters listed education or school-based programmes on the health effects of smoking as a way to reduce the appeal of smoking, or education targeted toward parents to not let their children smoke.  This was a popular option for individual submitters who provided an alternative option.  The rationale provided focused on individuals’ ability to make informed choices, or working with industry material:

“The Government should continue with its education programme so that individuals can continue to make an informed choice about whether or not to smoke”.

Two (2) submitters (one individual, one manufacturer/exporter/importer) thought that education for young people around smoking should continue.  One submitter thought that the Government should reduce the number of anti-smoking messages in the media as smokers react to these messages by smoking more.

Education was also a key area identified as a mechanism for reducing the prevalence of tobacco use (see section 6.1.2 for further information).

Additional excise tax applied to tobacco products

Three (3) submitters (two individuals, one NGO) provided comments around extra excise tax on tobacco products.  Comments were generic in nature, for example the suggestion that money collected in excise tax to Government should be used for awareness campaigns so that people make informed choices, or that a higher tax rate should be charged on tobacco to cover health costs.

Five (5) submitters supported a general increase in the price of tobacco products which they believed would result in a reduction in appeal of tobacco and a subsequent drop in consumption: this was seen by one submitter as the only option that has a true impact on consumption.  

Increasing excise on tobacco products was also a key area identified as a mechanism for reducing the prevalence of tobacco use (see section 6.1.2 for further information).

Increased personal responsibility

Three (3) individuals provided comments concerning increased personal responsibility as an alternative option to reduce the appeal of tobacco:

“We need to take responsibility as individuals for our action.  Reducing visibility and introducing plan packaging will not have an impact on quitting”.

Design elements

A small number of submitters commented on design elements as a mechanism for reducing appeal.  This included specific options such as not permitting brand names on tobacco packages, suggesting that packs should instead have a four character alphanumeric identifier (two submitters), new pictorial health warnings, and using unattractive colours.  One submitter thought that packaging should have no plastic to protect the cigarette package.

Two (2) submitters who supported the proposal also expressed their general support for the pictorial health warnings currently on tobacco products:

“I hope you will still be keeping the big nasty pictures of diseased lungs and eyes.  They are awful/great!”
“A mixture of refreshing existing graphic health warnings on tobacco packaging alongside continued stringent enforcement action by smoke-free Officers would achieve more realistic and measurable public health goals”.

Seven (7) submitters suggested refinements that could be made to the current packaging:

· enlarge the size of graphic health warnings (one provider, one NGO)

· have pictorial warnings that harmonise with Australia (one DHB)

· reduce the number of cigarettes in the packs (one provider)

· larger health warnings at the top of the pack, occupying seventy five percent of the front and ninety percent of the back of the pack (one NGO)

· Quitline telephone number and web address on all packs (one NGO)
· implementation should be accompanied by a review of on-pack warnings to identify those that offer comprehensive coverage as well as those required to reach specific smoker sub-groups (one NGO).

Other comments

Twenty-one (21) submitters provided further comments on alternative options to reduce appeal.  This included suggestions from those who were generally supportive of the proposal, and those who opposed it.  Alternative options included:

· a total or partial prohibition on the sale or use of tobacco products (eg. making tobacco illegal) (seven submitters)

· other measures that promote trade and do not create barriers to trade (two professional associations, two international organisations)

· increase work with underage smokers (three submitters)

· adding an additive to tobacco to make it taste bad or placing controls on the chemicals/additives that tobacco companies presently use  (three submitters)

· including a consumer information card in every product that lists all the ingredients/constituents/nicotine levels (one NGO)

· noting a need for tougher laws to deal with retailers that sell to minors (one individual)

· indicating places and or areas where smoking is allowed so non-smokers are given a choice (one manufacturer).

6.1.2 Options to reduce prevalence and harm (question 3b)

Eighty-one (81) submitters provided comments on additional ways to reduce the prevalence of tobacco use and the harm of tobacco products.  This included both submitters who did not support the proposal to introduce plain packaging (63 percent) and those who supported it (37 percent).  Alternative suggestions included:  

· maintaining the status quo: there is no need to undertake further tobacco control initiatives 

· further education

· remove duty free on tobacco

· increase taxes.

Maintaining the status quo: a comprehensive suite of tobacco control activities

Fifteen (15) submitters favoured maintaining the status quo approach.  As with the additional comments received on alternative options to reduce appeal (among other things), submitters who supported a retention of the status quo also were generally opposed to the proposal to introduce plain packaging.

One individual commented that they thought there were no options that could stop the prevalence and harm of tobacco.

Further education

Twenty (20) submitters listed education as a way to reduce the prevalence and harm of tobacco products.  Many of these submitters were individuals but a small number were tobacco industry participants or NGO.  Generally, the NGOs noted that this is one part of a comprehensive strategy to reduce consumption.  Of these twenty (20) submitters, eight (8) submitters thought that education should be increased for school-aged children on the health effects of smoking.  This is similar to the kinds of education thought to be helpful in terms of reducing the appeal of tobacco products (as discussed in section 6.1.1).  Some reasons that submitters considered would justify more focus on education included:

“Make it ‘cool’ to be smoke-free to the younger generation.  Being restrictive only leads them to ‘testing the boundaries’ or going against authority”.
“Educational programmes run through schools and colleges would be the first and most crucial start point while young people are learning to make their own choices in life”.
Two (2) individual submitters thought that education of adults should continue.

Remove duty-free privileges on tobacco

Five (5) submitters responded that the duty free allowance on tobacco should be removed, including reasons such as cheap taxes undermine New Zealand tobacco taxes, and that there is a significant amount of revenue provide through this stream.  A network/coalition claimed that:
“Currently 7 percent of tobacco consumed in New Zealand is purchased duty-free.  This means the government is losing 7 percent of its tax revenue from tobacco or up to 70 million dollars”.
Increase taxes or the price of tobacco products

Four (4) submitters commented that increasing tax on tobacco to raise the purchase price is a proven mechanism to reduce tobacco consumption.  This reflects comments made by other submitters in relation to reducing the appeal of tobacco products (see section 6.1.1).

Other comments

Twelve (12) submitters provided additional comments around options that could be introduced to reduce prevalence and harm.  A number of these comments related to the restricting the availability (such as banning or prohibiting tobacco products, schedule tobacco as a class-C drug or ensuring that tobacco is only available through certain restricted outlets such as pharmacies or not being available through dairies or small stores) (three submitters).  Another batch of comments related to the places where tobacco can be used, and they called for a ban on smoking in public places such as footpaths, doorways, and outdoor seating at cafes (one individual, one international group).  Other options included:

· increasing Customs’ inspections of shipping containers (one individual)

· introducing licensing of all retailers, to provide a centralised system of recording sale activities and measurement of tobacco’s supply chains in New Zealand (one NGO)

· fines for retailers who have made sales to underage consumers (one international organisation, one international manufacturer)

· New Zealand should consider other measures that promote trade rather than creating barriers to trade (two international organisations, one professional association).

6.2
Reducing the costs of implementation and maximising the benefits

Stakeholders were asked to identify any initiatives or actions that could be used to reduce the costs of implementation and maximise the benefits of introducing plain packaging (question 20 in the consultation paper).  Sixty (60) submitters provided comments in this section; however, there were very limited comments on actual techniques to reduce cost or maximise the benefits.  Those that were provided included making use of Australia’s experience of the plain packaging of tobacco products (one network/coalition, one government agency, one NGO).  Other areas included providing a reasonable lead-in period so that stocks currently in the country can be sold (one individual).
Fourteen (14) submitters (seven individuals, two professional associations, two providers, one network/coalition, one DHB, one academic/research, one NGO) said that that the proposed changes should be implemented as soon as possible, particularly if the goal of a smoke-free New Zealand by 2025 is to be reached:

“We need to keep at the forefront, the reason for introducing plain packaging of tobacco products is to implement a multi-step strategy for New Zealand to become smoke-free by 2025”.

Limited commentary was provided with regard to what was considered a reasonable timeframe for implementation.  Five (5) submitters thought that a reasonable time-frame should be established for their implementation; however, very limited information on the actual timeframe was provided.  Comments included:

· implement within two or three months to change printing at source (one individual, one provider) 
· implement within one year (one individual). 
Four (4) submitters (two individuals, one provider, one government agency) said that promotion campaigns, including media campaigns, could be run to support the implementation process.

“The more awareness, the more buy-in, the louder the voice of people demanding change”.

Eight (8) submitters (five individuals, three international manufacturers) thought that the proposal should never be implemented.  One network/coalition submitted that the Government should wait for an evaluation of the recent implementation of a ban on the retail display of tobacco products before proceeding any further with additional measures.

Other general comments included that:

· the Government needs to think about the intent of the plain packaging, plainness includes size, shape, texture, colour, length and width (one DHB, one NGO) 
· implementing the law relating to manufacture, promotion and retailing of tobacco products (one individual) 
· implementation should “keep it simple”
· this question should be invalidated as it presents an attempt to secure justification for the Ministry’s attempts to introduce plain packaging policy

· plain packaging of tobacco should progress from an issue of consultation to a priority area for legislation (one NGO) 
· plain packaging should be implemented in accordance with the World Health Organization, Framework Convention on Tobacco Control (one NGO).
7 Other comments

Part 7 describes the comments received on the RIS, comments received on the processes used to develop the proposal and other miscellaneous comments.

7.1

Comments on the Regulatory Impact Statement

The Ministry asked stakeholders if they had any comments on the RIS, which formed part of the consultation process both in summary form in the consultation paper and as a separate, more detailed, document.  Comments made on the impact of the proposal to introduce plain packaging on the tobacco industry and related businesses are discussed in detail in Part 4 of this report.  Fifty-eight (58) submitters provided comments on the RIS.

7.1.1
Favourable commentary

Forty-one (41) submitters provided comments that were favourable either to the RIS or the proposal it covers.  The majority of these submitters were individuals, DHBs or public health units, networks or coalitions of agencies involved in tobacco control, health service providers, health-focused professional associations or domestic and international government agencies.  Such submitters were also likely to demonstrate approval of the proposal in general.

Overall, eight (8) comments were received in favour of the RIS itself, with submitters noting that the RIS is comprehensive, informative or useful.  Other submitters specifically identified statements in the RIS that they agreed with (usually those justifying the proposal or the Government’s overall policy goal).  Two submitters supported the interpretation of evidence with regard to packaging’s role in advertising products and the counter-effect that branding can have on the effectiveness of health warnings about tobacco’s harmful effects. 

The remainder of favourable comments focused on supporting the preferred option to achieve the policy objective.  Much of this commentary reflects views expressed elsewhere in the individual submissions (i.e., there is a high degree of correlation between agreement with the preferred option in the RIS and favourable overall view about the proposal).  That is, seven (7) submitters who supported the proposal also indicated a lack of support for option 1 (increasing health warnings) and option 2 (maintaining the status quo but building on current tobacco control initiatives).  

Reasons for this view were similar to the overall reasons for supporting plain packaging: 

· plain packaging removes the last avenue for advertising and therefore any avenues to undermine the broader tobacco control programme

· options 1 and 2 will not support achievement of the Government’s goal to be smoke-free by 2025.  

Alternatively, or in addition to not supporting options 1 and 2, ten (10) submitters specifically supported option 3 (regulatory change to require plain packaging).  Again, the rationale provided was based on the general reasons why the submitters supported the proposal to introduce plain packaging: the expected ability of plain packaging to reduce prevalence of tobacco use and the associated harm, the removal of the ability of tobacco industry to use packaging as a mechanism for advertising, or the likelihood that plain packaging will provide evidence of its effectiveness as a strategy for reducing prevalence and harm and therefore expedite change in other jurisdictions.  Some international submitters suggested that implementing option 3 will support consistency with Australian jurisdictions and is consistent with the Trans-Tasman Mutual Recognition Arrangement (TTMRA) and enhance New Zealand’s compliance with the FCTC.  

Nine (9) internationally-based cigar manufacturers submitted identical submissions noting that the proposal will place an unfair burden on the cigar trade, but also noting that the RIS accurately reflected this burden where it identified cigars specifically.

7.1.2
Concerns raised 

Fifteen (15) submitters raised concerns about the RIS.  These submitters were either individuals who did not generally support the proposal to introduce plain packaging or retailers and participants in the domestic or international tobacco industry.  Comments ranged from requesting a comprehensive re-write (three manufacturer/exporter/importers, two individuals) to focusing on specific issues that were also canvassed by those calling for a re-write.  The comments in support of the need to rewrite the RIS are captured under section 7.1.3.  

One of the key areas of concern related to the use of the evidence base to achieve the stated objectives: the evidence base was seen to be limited, based on insufficiently robust research methodologies or a lack of New Zealand specific data on the expected level of effectiveness (thirteen submitters).  Specific issues included that:

· the RIS does not include an impartial, independent and thorough assessment of the evidence that enables the impacts of plain packaging to be fully understood 

· the evidence that is used over-exaggerates the benefits  

· the RIS relies overly much on the United Kingdom’s systematic review, which is based on limited robust studies and which provides no evidence that plain packaging will achieve the policy objective or that there is a causal link between tobacco packaging and smoking behaviour, including quitting attempts. 

Other concerns aligned with the reasons presented for not supporting the proposal in general: there are better ways to prevent smoking such as through education campaigns, and packaging is not advertising and makes no difference with regards to smoking choice or initiation (three submitters).

7.1.3
Potential amendments 

Both those who generally support the RIS and its proposal and those in opposition suggested potential amendments to the RIS.  These amendments generally further supported the submitter’s overall view on the proposal.

The most significant area for potential improvement raised by health-focused submitters was the view that the RIS needs to give more emphasis to the costs that tobacco imparts on society (eg. costs to the health system, costs associated with absenteeism and premature death, costs to family/whanau): this view was expressed by eleven (11) submitters.  One submitter noted that the costs to society had been calculated at a total cost of 1.7 billion in 2005.  These submitters were also generally concerned that the potential costs to industry associated with the proposal should have no bearing on decision making about plain packaging because tobacco companies continue to prosper, and that concern for the participants in the tobacco market is misplaced as eliminating smoking will have an adverse effect on profit and jobs.  

Two (2) submitters commented that as tobacco is so harmful, it does not need to be subject to the same regulatory rules as other products. 

Eight (8) submitters (three manufacturer/exporter/importers, one international manufacturer, one retailer, three individuals) submitted that the RIS is not fit for purpose and that the proposal should not proceed until defects in the RIS are rectified.  They believed the Ministry should complete a full re-write to ensure that the best practice principles for regulation are satisfied.  The tobacco companies each provided an analysis of the RIS and areas where they consider further work is required, the main points of which are summarised below.
· The description of the status quo:

· does not adequately describe the scope and scale and effectiveness of existing tobacco control interventions, particularly increases in excise and the impact that this has had on smoking prevalence, the recent prohibition on the display of tobacco products, and the effectiveness of public education campaigns and government expenditure on such initiatives: not including this makes it difficult to complete an accurate assessment

· erroneously includes increases in excise: a RIS should only take into consideration changes that have already been adopted not those planned for the future

· does not mention the increase in excise proposed in the Customs and Excise (Tobacco Products – Budget Measures) Amendment Bill

· does not say that other interventions like graphic health warnings have had no impact on consumption rates.

· The problem definition:

· is circular and the objectives pre-justify the implementation of the proposal 

· is too narrowly defined

· does not quantify or assess the scale of the problem: it does not include information such as the number of smokers in New Zealand, trends in tobacco use, businesses participating in the tobacco trade, value of duty and tax paid, quantification of the impact of the proposal to introduce plain packaging, costs and benefits or the current arrangements, etc. 

· includes the implication that the introduction of plain packaging is an international legal obligation when it is included in guidelines rather than the actual text of the FCTC. 

· Options: 

· the full range of options has not been canvassed:

· options 4-6 should have been explored in further detail 

· there are other options that should be canvassed including minimum price, more rigorous prosecution of retailers selling to children, etc.

· the RIS does not consider less trade restrictive options (not specified).

· option 2 could include addressing information deficits rather than increasing size or targeted at specific groups 

· with increases to the size of health warnings, Option 2 is effectively a step toward plain packaging but the RIS does not consider the impacts of this on achieving the objective (such as the impact of the marginal amount of remaining space, etc.)

· the Option 3 analysis is incomplete and does not consider: that a reduction in spending cannot be considered to be a cost saving, the loss of tobacco product brand equity (eg. what tobacco product brands are worth, how these are valued, etc.), the loss impacts on other businesses including retailers, etc.

· option 4 is unclear: costs are not quantified nor benefits assessed against these costs. 

· Impacts:

· the RIS does not assess the net impact adequately and does not quantify what should and can be quantified (eg. the expected increase in quit rates associated with plain packaging, etc.)

· there is no analysis on the effect of price competition on consumption and the RIS misunderstands the effect of competition on the tobacco market

· the possibility of an increase in illicit trade is dismissed too readily and little regard is given to international trade concerns, including violation of international trade rules, property rights, and international law

· the proposal will have significant impacts and will not be costless

· it significantly underestimates the risk of negative reputational impact to the New Zealand Government 

· it fails to include the ‘act of rebellion’ argument.  

· The RIS does not include detailed consideration of how the proposal to introduce plain packaging would be implemented (eg. timing, transitional issues, risk assessment and detailed review programme).

· The proposed timing is inappropriate.

· The RIS includes a number of unsubstantiated comments or comments that require further clarification or presentation of evidence.

· The RIS does not meet the key principles for good regulation: 

· proportionality (the RIS does not take into account the costs and benefits of the proposed regulatory measures)

· certainty (the tobacco industry and retailers are in an unpredictable position as the details of plain packaging requirements will not be available until after the legislation has enacted)

· flexibility (the Ministry has not provided adequate analysis on the impacts and costs)

· durability (once implemented it will be hard to respond to unforeseen consequences)

· transparency and accountability (the Ministry will not engage in a transparent and accountable manner and the proposal contains no performance targets or mechanisms by which to assess the effectiveness of the proposal) 

· capable regulators (the Ministry lacks institutional capacity to monitor the proposal)

· growth supporting (plain packaging is likely to have a severe impact on growth).

Other areas that submitters considered required attention in the RIS included the need to:

· qualify the costs of potential legal action arising from the need to defend decisions to introduce plain packaging, which could be covered from tobacco revenue that the government receives each year (four submitters) 

· bear in mind that tobacco is not an illegal product (one business submitter)
· assess the actual impact of a WTO challenge, and that this should be focused broadly on the impacts for all of New Zealand’s traded products (not just tobacco) (one submitter).

One retailer also noted that it did not consider that the Ministry had completed adequate analysis of the existing tobacco control measures and their impact.

7.2
Processes used to develop the consultation paper and the Regulatory Impact Statement
A small number of comments about the processes used in the consultation approach were made by submitters.  These generally focused on either raising concerns about the ‘agree/disagree’ campaign run by the tobacco industry, or specific comments about the questions or structure of the Ministry’s consultation paper.

Submitters who commented on the manner in which the industry has campaigned on its views regarding the plain packaging proposal generally believed that this involvement was unacceptable or offensive in some way (eight submitters who supported the proposal).  Other submitters urged the Ministry to bear in mind that New Zealand’s trading terms were being set by offshore business interests and that the Ministry should not be swayed by such efforts or be put off implementing the proposal by tobacco industry efforts to oppose plain packaging (eight submitters). Again, these submitters were generally in favour of the proposal.  A number of domestic NGOs and a small number of offshore agencies said that the high visibility campaign taken by the tobacco industry was an indication that it expected the introduction of plain packaging to have a significant effect on either the sale of tobacco products or the prevalence of tobacco use (eight submitters).

“The importance of imagery to the tobacco companies is made clear by their response to the proposed bill and by their subsequent media campaign”.
One submitter identified support for tobacco company legal action; however, five other submitters thought that positive outcomes associated with plain packaging outweighed the risk or cost associated with legal action, or that this cost could easily be covered by the excise take.

Concerns about specific questions mostly focused on the questions asking submitters to disclose any links to the tobacco industry.  Most comments were from individuals or industry-focused submitters who did not support the proposal.  A small number of submitters raised concerns about question 4 of the consultation paper specifically: these comments are discussed in section 2.2 of this report. 

There were miscellaneous comments about the processes, including that the consultation was poorly advertised or that the Ministry of Health website was difficult to access (two submitters).  

One tobacco industry submitter requested that the Ministry commission an independent review of market and consumer behaviour to determine whether plain packaging was likely to achieve the expected outcome.

7.3
Other miscellaneous comments

Submitters raised a number of other miscellaneous issues.  These included personal stories about health issues or exposure to tobacco brands as children or young adults (ten submitters).  There was also a small number of comments made about the low level of acceptability by some submitters, who did not support the proposal, felt when it comes to using branding and marketing for tobacco products: because tobacco has deprived generations of the right to be smoke-free, it is not acceptable or it is morally questionable for tobacco companies to use cigarette packets to attract and communicate a brand story (five submitters).

Of those submitters, eighty-two (82), who supported the implementation of the proposal, included information about the risks and harms associated with tobacco use, its addictive nature, youth initiation and the fact that it is an unusually harmful legal product.  This included both information about the relationship between tobacco use and specified health outcomes, addiction, information about prevalence including by population or geographic groups of interest to the submitter, or information about the disproportionate impact that tobacco can have on certain groups. 
A number of submitters also indicated support for a comprehensive approach to minimising and addressing the harms associated with tobacco products (including plain packaging).  A range of reasons for this support were provided and these were similar to the rationale provided for supporting plain packaging.  The reasons included that:

· a comprehensive approach is necessary to support the Government’s goal of a smoke-free New Zealand by 2025: plain packaging is a key part of this (twenty-three submitters)

· the health and wellbeing of people should come before profit (nine submitters)

· a reduction in the proportion of the health care budget spent on tobacco-related illnesses means more funding is available for other illnesses experienced by non-smokers (five submitters)

· tobacco control measures to reduce harm are important and it is the Government’s job to provide a safe environment as part of this (eight submitters)

· social determinants of health need to be addressed as a strategy to reduce the prevalence of, as well as co-morbidities associated with, illicit drug use, tobacco and poverty (one submitter).

The contrary to this generalised support for tobacco control activities was a small number of submitters who did not consider such initiatives to be a priority for the Government: generally these submitters did not support the proposal to introduce plain packaging.

Other miscellaneous comments included:

· pro-smoking commentary particularly focuses on individual’s choice, that tobacco is a legal product and that smokers are being unfairly targeted

· provision of information about the organisation submitting material, its work programme, vision or strategy

· information about the processes used to manufacture certain products, packaging components, sales volumes, etc.

· generalised comment about the experience of considering or implementing plain packaging in other jurisdictions including Australia, the United Kingdom and the United States: tobacco companies identified the problems with consideration or implementation (including legal challenges in the United States) whereas supporters of the proposal focused largely on the processes and challenges faced in the Australian context, including those faced by the Government of Australia; this material is generally covered under section 5.1 of this report

· references to the Māori Affairs Select Committee report into the tobacco industry and the consequences of the tobacco use for Māori: whether the Government decides to proceed with standardised packaging or not, it should continue to implement the other actions recommended within the Select Committee report (four submitters)

· a summary of the existing legislative and policy framework, tobacco market and other key features (one Industry submitter)

· Detailed commentary on the FCTC and its requirements (one international Health submitter)

· Comments on other tobacco control initiatives (both positive and negative):

· Restrictions on retail displays: 

· have helped one retailer’s customers in their quit attempts and in maintaining a smoke-free status or general support for (two submitters)

· will result in financial harm for retailers (one submitter) and will have had an impact on businesses as customers are frustrated at not being able to see products in stores that only sell tobacco products (one submitter)

· are likely to make cigarettes more desirable to young people (one submitter)

· will not be effective (one submitter).
· Concerns about the increase in tobacco excise (one submitter).
· Pictorial health warnings have not had an impact on consumption: plain packaging is based on similar evidence and assumptions, and therefore it will not work (one industry submitter); pictorial warnings are offensive (one submitter); tobacco manufacturers are circumventing warnings by incorporating the colours into packaging design (one submitter).
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Appendix B
Questions to guide submitters’ responses

The following questions were prepared by the Ministry of Health to help guide submitters’ responses on the consultation paper.

1. Overall, do you support or oppose the proposal to introduce plain packaging of tobacco products in New Zealand, as outlined in this consultation document?

2. Do you agree that plain packaging of tobacco products has the potential to:

· reduce the appeal of tobacco products?

· increase the effectiveness of health warnings on tobacco packaging?

· reduce the ability of tobacco packaging to mislead consumers about the harmful effects of smoking?

· influence the attitudes and behaviours of children and young people?

If you do not agree that plain packaging should be introduced, are there other options you think should be adopted to address the issues above?

3. Do you agree that plain packaging of tobacco products would help to:

· discourage young people from taking up smoking?

· encourage people to give up smoking?

· help stop people who have quit smoking from relapse?

· contribute to a reduction in smoking prevalence in New Zealand and reduce people’s exposure to second-hand smoke?

If you do not agree that plain packaging should be introduced, what other options do you think should be adopted to reduce smoking and the harm it causes?

4. If New Zealand does go ahead with plain packaging, is there any reason why a significantly different scheme might be necessary or desirable for New Zealand, compared to the scheme that has been introduced in Australia?

5. If adopted, do you think plain packaging of tobacco products might have any unintended or undesirable consequences, such as:

· unacceptable implications for consumers (eg. limitations on consumer choice)?

· legal implications (eg. implications for freedom of expression under the Bill of Rights Act)?

· adverse implications for competition or trade?

· unduly adverse impacts on tobacco manufacturers and exporters in developing countries?

6. Are you concerned that a plain-packaging regime might lead to an increase in illicit tobacco trade and related ‘black market’ or criminal activity? If so, can you provide any evidence to support your concern? For example:

· what difference would plain packaging make to the incentives or opportunity for the supply of counterfeit or contraband (i.e., smuggled or non-duty paid) cigarettes?

· do you have any views as to the adequacy of measures contained in the Australian plain-packaging regime to avoid illicit trade?

· do you have any views as to the role the tobacco supply industry itself should play in preventing illicit tobacco trade?

7. Do you have any comments to make on any aspect of the Regulatory Impact Statement that forms part of this consultation?

8. Do you have any other comments on plain packaging of tobacco products that you would like to be taken into account?

9. What are the likely impacts that plain packaging would have for manufacturers, exporters, importers or retailers of tobacco products?

10. What would be the impact of plain packaging on the market mix and retail price of tobacco products?

11. What would be the additional costs of manufacturing tobacco packaging, including redesigning packs and retooling printing processes, if plain packaging of tobacco products were introduced?

12. Would the ongoing cost of manufacturing cigarette packs be lower or higher if plain packaging of tobacco products were introduced compared with the current cost of manufacturing packs, and by how much?

13. How often do manufacturers amend the design of tobacco packaging for brands on the New Zealand market, and what are the costs of doing so?

14. Would the ongoing costs of brand marketing increase or decrease over time under plain packaging?

15. To what extent is the design, manufacture and printing of packaging of tobacco products sold in New Zealand undertaken in New Zealand, including work outsourced to external specialist design, packaging and printing firms?

16. Would plain packaging of tobacco products result in a discontinuation of importation of tobacco products with small markets, and if so, what financial loss would be incurred by importers of those products?

17. Would it take longer for tobacco retailers to serve customers, and if so, why and by how much would this occur?

18. Would retailers face any other costs or benefits if plain packaging of tobacco products were introduced?

19. Please outline any other costs or benefits for manufacturers, exporters, importers or retailers that you think need to be taken into account when the Government considers whether to introduce a plain packaging of tobacco products regime.

20. Please outline any ways in which plain packaging might be introduced so as to minimise the costs and/or maximise the benefits of doing so.
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