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COVID-19 Public Health Response (Air
Border) Order (No 2) Amendment Order
(No 3) 2021 for consultation (risk
mitigation measures for very high risk
countries)

Security level: IN CONFIDENCE Date: 23 April 2021

To: Hon Chris Hipkins, Minister for COVID-19 Response

Purpose of report

1. This report recommends that you consult with the Ministers of Justice, Health and
Immigration and the Prime Minister, on‘the attached COVID-19 Public Health Response
(Air Border) Order (No 3) Amendment Order (No 3) 2021.

2. The Amendment Order will introduce a new schedule of ‘very high risk’ countries and
place limitations on travel to New Zealand from passengers arriving from the countries
listed in that schedule from:11:59pm on 28 April 2021.

Summary

3. The purpose of the attached Amendment Order is to limit arrivals to New Zealand from
countries that are assessed as being a very high risk, starting at 11:59pm on 28 April
2021. The reason for this measure is to mitigate the elevated risk to the community from
people arriving from a very high risk country who may be infected with COVID-19.

4. The Amendment Order creates a new category of ‘very high risk’ countries to help manage
the risk of positive COVID-19 cases presenting at the New Zealand border and in managed
isolation and quarantine (MIQ). A country would be assessed as being very high risk if the
following criteria are met:

a. there have been more than 50 cases of COVID-19 per 1000 arrivals to New Zealand
from the country in 2021; and

b. where there have been more than 15 travellers on average per month arriving in New
Zealand from the country.

5. India, Brazil, Papua New Guinea and Pakistan meet these criteria at this time and are
assessed as very high risk.

Briefing: HR20210992 1



0. The Amendment Order includes:

a. an obligation on air carriers to take all reasonable steps to stop anyone who has
been in a very high risk country over the past 14 days from boarding a flight to New
Zealand. This prohibition to boarding would apply at the point of origin (at check
in) and be the same whether a person is checking in to a New Zealand-bound flight
from an airport in a very high risk country or any other country; and

b. an obligation on individuals that they must not arrive in New Zealand by air if they
have been in a very high risk country within the 14 days immediately before the date
of their arrival.

7. Although all travellers enter MIQ, the increasing numbers of cases arriving from«very
high risk countries creates a heightened risk of in-flight transmission, infection for
border workers, and of COVID-19 entering the New Zealand community via a worker.
This combined with the high numbers of inbound travellers creates an elevated public
health risk.

8. The risk assessment model agreed by the Government (outlined in paragraph 4)
identifies India, Brazil, Pakistan and Papua New Guinea as being very high risk.
Preventing arrivals from these countries may produce some reduction in public health
risk to New Zealand.

9. Countries assessed as being very high risk and subject to travel restrictions must be
regularly reviewed in light of international circumstances, variants of concern, and
numbers arriving.

10. To make an Order under section 11 of the.COVID-19 Public Health Response Act 2020
(COVID-19 Act) you must:

a) have received advice from the Director-General about:
i.  the risks of the outbreak or spread of COVID-19; and

ii.  the nature and extent of measures that are appropriate to address those risks;
and

b) have regard to any decision by the Government on how to respond to those risks
and avoid, mitigate or remedy the effects of the outbreak or spread of COVID-19
(including considering any social, economic or other factors); and

c) besatisfied that the proposed Order does not limit, or is a justified limit, on the
rights and freedoms in the New Zealand Bill of Rights Act 1990; and

d) ~have consulted the Prime Minister, the Minister of Justice and Health and any other
Ministers you think necessary; and

e) be satisfied that this Order is appropriate to achieve the purpose of the COVID-19
Act.

11. Officials from the Ministries of Transport, Customs and Foreign Affairs and Trade, the
Crown Law Office and the Department of Prime Minister and Cabinet have been
consulted on the policy decisions which the Amendment Order will be effect to.

12. Once you have undertaken Ministerial consultation, we will provide you with a final
Amendment Order on 26 April 2021 for signature and to be subsequently Gazetted,
bringing this Order into effect at 11:59pm on 28 April 2021.
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Recommendations

We recommend you:

a)

b)

Q)

d)

e)

9)

h)

Note that on 11 April 2021, the Government temporarily suspended travel
from India until 11:59pm on 28 April 2021 in response to a spike in COVID-19
positive arrivals to New Zealand from India.

Note that due to the resurgence of COVID-19 in a number of countries we
may see further spikes in COVID-19 positive arrivals presenting at the New
Zealand border, increasing the risk of a community outbreak.

Note that taking a preventative approach to this elevated level of public
health risk, the government has agreed to place limitations on travel into New
Zealand from countries that are assessed as a very high risk.

Note based on an initial risk assessment and the government’s preventative
approach, India, Brazil, Pakistan and Papua New Guinea have been assessed
as being very high risk countries.

Note that, to give effect to the change above, a'section 11 Order may be used.

Note my public health advice that the attached COVID-19 Public Health
Response (Air Border) Order (No 2) Amendment Order (No 3) 2021 is in line
with the purpose of the COVID-19 Public Health Act 2020, which is to prevent
and limit the risk of, the outbreak or spread of COVID-19.

Agree to consult on the attached Amendment Order with the Prime Minister,
and the Ministers of Justice, Health, and Immigration.

Note following that consultation, we will provide you with a final Amendment
Order.on 26 April 2021 for signing to enable the new measures to come into
force at 11.59pm on 28 April.

Note you will receive a briefing on the review of this Amendment Order by 7
May 2021, including advice on appropriate next steps and/or further
measures to reduce the risk of COVID-19 entering the community from
inbound travellers countries assessed as being very high risk.

S f

Robyn Shearer Hon Chris Hipkins

Acting Director-General of Health

24/4/2021
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Date: 23 April 2021

COVID-19 Public Health Response (Air
Border) Order (No 2) Amendment Order
(No 3) 2021 for signing (risk mitigation
measures for very high risk countries)

Background

13. On 11 April 2021, the Government temporarily suspended travel from India until 11:59pm
on 28 April 2021 to mitigate the risk associated with a recent.sharp rise in numbers from
people arriving in New Zealand from India who have COVID=19. This was intended to
enable officials to further monitor the situation and.provide advice on options to
strengthened and enhanced border controls.

14. On 22 April 2021, advice was provided by the Department of Prime Minister and Cabinet
(DPMC) to you on further measures for very high risk countries, in the context of the
review of suspension of travel from India until 11:59pm on 28 April 2021 [DPMC
2020/21-883 refers].

15. Based on this advice, you agreed to'create a new category of ‘very high risk’ countries to
manage the risk of positive cases presenting at the New Zealand. Under the model agreed
by the government, a country is assessed as being very high risk if the following criteria
are met:

a. there have been more than 50 cases of COVID-19 per 1000 arrivals to New Zealand
from the country in 2021; and

b. where there have been more than 15 travellers on average per month arriving in New
Zealand from the country.

16. India, Brazil, Papua New Guinea and Pakistan meet these criteria at this time and are
assessed as very high risk. This Amendment Order will mean that travel to New Zealand
from a very high risk countries is temporarily limited to:

a. New Zealand citizens, their partners and/or dependent children, and parent(s) of a
dependent child (where the child is a New Zealand citizen);

b. residents and visa holders who have begun their journey in, or travelled through,
India. Specifically, this should apply to travellers who have been in a very high risk
country at any point in the 14 days prior to their arrival; and
c. those granted a humanitarian exception, foreign diplomats and their dependents.
17. The permitted travellers above will also be required to provide evidence of a negative

nasopharyngeal RT-PCR (PCR) test from an accredited laboratory 72 hours prior to travel.
This will replace the usual pre-departure test requirement in place for high risk countries.

Briefing: HR20210992 4



18.

19.

The Amendment Order is not intended to apply to travellers who have already departed
from a very high risk country before the legal framework is applied.

Note that despite introducing limitations on travel, it is still possible for passengers to
arrive in New Zealand who have been a very high risk country in the 14 days prior. For
instance, airlines will not be able to identify travellers who are travelling from a very high
risk country on multiple flights with separate tickets and so will be reliant on these
travellers declaring their recent travel history.

Amendment to the Air Border

20.

21.

22.

23.

24.

The attached Amendment Order (Appendix Two) gives effect to the decision to
temporarily limited arrivals to New Zealand from a very high risk country, placing an
obligation on air carriers to:

a. take all reasonable steps to warn people about the prohibition above;and

b. atcheckin, not allow people to board a flight to New Zealand unless they have given
an oral declaration that they have not been in a very high'risk country in the last 14
days.

The Amendment Order is also clear that a person has ‘been in a high risk country’ even if
they were in the country only for the purposes of transit:» An overview of the specific
provisions in the Amendment Order is provided at:Appendix One.

The prohibition above will not apply for air crew, diplomats or defence staff. As with
similar Orders, there is also a provision for the Director-General of Health to grant an
exemption to the prohibition above based on humanitarian grounds.

Following Ministerial consultation, the final Order will be Gazetted and come into force
at 11:59 pm on 28 April 2021. The two-day delay between Gazetting and the
Amendment Order coming into force provides a reasonable grace period for travellers
who have already departed from a very high risk country and are on route to New
Zealand.

The Amendment Order itself does not include an expiry date. We will provide you with a
further briefing following a review of the attached Order by 7 May 2021, including advice
on appropriate next steps.

Process for amending a section 11 Order

25.

26.

217.
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Under the COVID-19 Public Health Response Act 2020 (the COVID-19 Act), an Order may
be made if either:

a. a state of emergency has been declared (under the Civil Defence Emergency
Management Act 2002);

b. an Epidemic Notice is in force (under the Epidemic Preparedness Act 2006); or
c. it has been authorised by the Prime Minister.

There is currently an Epidemic Notice in place, which allows Orders to be made under
section 11 of the COVID-19 Act.

As the Minister for COVID-19 Response, you may make an Order under section 11 of the
COVID-19 Public Health Response Act 2020 (COVID-19 Act).



28.

To make an Order under section 11 you must:
a. have received advice from the Director-General about —
i.  the risks of the outbreak or spread of COVID-19; and

ii.  the nature and extent of measures that are appropriate to address those risks;
and

b. have regard to any decision by the Government on how to respond to those risks
and avoid, mitigate or remedy the effects of the outbreak or spread of COVID-19
(including considering any social, economic or other factors); and

c. be satisfied that the proposed Order does not limit, or is a justified limit, on.the
rights and freedoms in the New Zealand Bill of Rights Act 1990; and

Q

have consulted the Prime Minister, the Minister of Justice and Health-and any other
Ministers you think necessary; and

e. be satisfied that this Order is appropriate to achieve the purpose of the COVID-19
Act.

Public health analysis rationale for the amendment

29.

30.

31.

Although all travellers enter MIQ, the increasing numbers of cases in MIQ from India
creates a heightened risk of in-flight transmission;, infection for border workers, and of
COVID-19 entering the New Zealand community via a worker. This combined with the
high numbers of inbound travellers creates an elevated public health risk.

The government’s agreed model (outlined in paragraph 4) identifies India, Brazil,
Pakistan and Papua New Guinea as also being very high risk currently. Preventing arrivals
from these countries may produce some reduction in public health risk to New Zealand.

Any model must clearly distinguish .countries where action is required based on a
number of qualitative and quantitative variables — we are not confident the data allows
the model to do this at this time. Therefore, countries assessed as being very high risk
and subject to travel restrictions must be regularly reviewed in light of international
circumstances, variants of concern, and numbers arriving.

New Zealand Bill of Rights Act 1990

32.

33.

34.

35.

A matter for you to consider each time an Order is proposed under the COVID-19 Public
Health Response Act 2020 is whether the exercise of such powers will be appropriate.
The power to make an Order under section 11 of the Act must be exercised consistently
with the New Zealand Bill of Rights Act 1990 (NZBORA).

Any COVID-19 Order giving effect to a travel suspension requires a New Zealand Bill of
Rights Act 1990 assessment for proportionality, particularly due to the impact that any
suspension will have for returning New Zealanders.

9(2)(h)

9(2)(h)
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Legal risk

36. s 9(2)(h)
|

Equity

37. As discussed above, there is potential for the impact of these restrictions to be more
significantly experienced by New Zealanders who originate from India, Brazil, Pakistan
and Papua New Guinea, as there is likely to be a higher proportion of these people on
flights a very high risk country to New Zealand.

38. However, we also know from historical examples that Maori and Pacific peoples are likely
to be disproportionately affected by a widespread epidemic, so there is alsoan equity
imperative to do everything possible to minimise the potential risk to the.community
from COVID-19.

39. Given that the limitations on travel to New Zealand is only intended to be a temporary
measure, we do not consider the equity concerns above to be sufficient to prohibit
taking this action.

Implementation

40. Stakeholder engagement is underway to ensure airlines.and border agencies (including
Immigration New Zealand) understand the implications of proposed suspension ahead
of it coming into effect and to ensure the smooth operationalisation.

Next steps

41. As per the Act, you must consult onthe proposed amendments with the Prime Minister
and the Ministers of Justice and Health. You may also wish to consult with the Minister of
Immigration.

42. Following Ministerial consultation, we will provide you with a final Amendment Order on
26 April 2021 for signature if you are satisfied that the grounds for making an Order are
met and it is appropriate to achieve the purposes of the COVID-19 Act.

43, Upon signing the final Amendment Order and subsequent Gazetting, the limitations on
travel from very high risk countries will come into force at 11:59pm on 28 April 2021.

44, Officials will provide you with advice on the review of this Amendment Order by 7 May
2021, including advice on appropriate next steps and/or further measures to reduce the
risk of COVID-19 entering the community from inbound travellers’ countries assessed as
being very high risk.

ENDS.
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Appendix One: Overview of COVID-19 Public Health Response (Air Border) Order (No 2) Amendment
Order (No 3) measures

Matter Clause reference
Very high risk countries (VHRC) are: Definition inserted by
Brazil clause 5

India New Schedule 3
Pakistan

Papua New Guinea

Air carriers must: New clause 7C
1. not board non-exempt persons departing from VHRC; and

2. warn non-exempt persons departing from other places of the travel
restrictions from VHRC and get confirmation from the passenger that
they have not been in a VHRC within the last 14 days

Persons must not arrive if they have been in a VHRC within the last 14 New clause 8A
days

The following people are exempt from the restrictions:

New Zealand citizens New clause 18A
Partners of New Zealand citizens

Dependent children of New Zealand citizens

Parents of dependent children who are New Zealand citizens

(This exemption does not currently apply to'the restrictions on travel

from India)

People who transit through a VHRC (and remain airside) New clause 18B
(This exemption does not currently apply to the restrictions on travel

from India)

Aircrew New clause 18C
Diplomatic and consular officials, and New Zealand Defence Force New clause 18D
personnel

People on aircraft landing for non-traffic purposes New clause 18E

The draft also amends clause 7B of the Air Border Order. The amendment is needed to clarify that the
requirement on air carriers in relation to pre-departure testing does not apply outside of New Zealand (which
is not permitted by the COVID-19 Public Health Response Act 2020).

The draft does not deal with any changes to the type of test that must be used for pre-departure testing or
the laboratories from which evidence of a result will be accepted. These changes will need to be specified by
the Director-General of Health in a notice under clause 8(5) of the Air Border Order.
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Appendix Two: COVID-19 Public Health Response (Air Border) Order (No 2) Amendment Order (No 3)
2021 for signing
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PCO 23755/3.1
Drafted by Stephen Rivers-McCombs

IN CONFIDENCE

COVID-19 Public Health Response (Air Border) Order

(No 2) Amendment Order (No 3) 2021

This order is made by the Minister for COVID-19 Response under. sections 11
and 15(1) of the COVID-19 Public Health Response Act 2020-in accordance with
section 9 of that Act.
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cll

COVID-19 Public Health Response (Air Border) Order
(No 2) Amendment Order (No 3) 2021

(1A)

7C

)

2

Order

Title

This order is the COVID-19 Public Health Response (Air Border) Order (No 2)
Amendment Order (No 3) 2021.

Commencement

This order comes into force at 11.59 pm on 28 April 2021.

Principal order

This order amends the COVID-19 Public Health Response (Air Border) Order
(No 2) 2020.

Clause 3 amended (Purpose)

In clause 3, replace “requirements on persons’” with “requirements in relation
to persons”.

Clause 4 amended (Interpretation)

In clause 4(1), insert in its appropriate alphabetical order:

very high risk country means.a country listed in Schedule 3

Part 1A heading amended
In the Part 1A heading, replace “Obligation” with “Obligations”.

Clause 7B amended (Certain air carriers to comply with requirements
relating to pre-departure testing)

After clause 7B(1), insert:

The air carrier must not cause an aircraft to arrive in New Zealand unless it has
taken the steps set out in subclause (2).

Clause 7C replaced (Certain air carriers to comply with requirements
relating to travel from India)

Replace clause 7C with:

Certain air carriers to comply with requirements relating to travel from
very high risk countries

This clause applies to any air carrier that is responsible for, or has a commer-
cial obligation in, the transporting of a person (other than an exempt person) on
a flight or a multi-leg flight from another country to New Zealand.

The air carrier must not cause an aircraft to arrive in New Zealand unless it has
taken the steps set out in subclause (3) or (4).



COVID-19 Public Health Response (Air Border) Order
(No 2) Amendment Order (No 3) 2021 cl 10

€)

“4)

)

(6)

8A
(D

2

10

18A
(1)

Flights departing from very high risk countries

If the flight departs from a very high risk country, the air carrier must take
reasonable steps to ensure that the person does not board the flight.

Flights departing from other countries

If the flight departs from a country other than a very high risk country, the air
carrier must take reasonable steps to ensure that the person,—

(a)  when checking in for the flight or initially checking in for the multi-leg
flight, is informed that the person is prohibited from arriving in New
Zealand under clause 8A if they have been in a very high risk country
within the 14 days immediately before the date of their arrival in New
Zealand; and

(b)  does not board the flight unless the person has stated that they have not
been in a very high risk country within that petiod.

The statement required by subclause (4)(b) must bergiven verbally or by other
means of communication (including a statement made on behalf of the person)
if verbal communication is not possible.

In this clause, exempt person means a person who is exempt from clause 8A
by or under this order.

Clause 8A replaced (Obligations on persons arriving in New Zealand by
air having been in India)

Replace clause 8A with:

Obligations on persons who have been in very high risk countries

A person must not arrive in New Zealand by air if they have been in a very
high risk country within the 14 days immediately before the date of their
arrival.

To avoid doubt, a person must still comply with clause 8 if the person arrives in
New Zealand—

(a) | inreliance on an exemption from this clause that is provided by or under
this order; or

(b)  in breach of subclause (1).

Clause 18A replaced (Exemptions relating to persons arriving in New
Zealand by air having been in India)

Replace clause 18A with:

New Zealand citizens and certain related persons

The following persons arriving by air in New Zealand are exempt from
clause 8A:

(@) aNew Zealand citizen:



COVID-19 Public Health Response (Air Border) Order

cl 10 (No 2) Amendment Order (No 3) 2021
(b) a spouse, civil union partner, or de facto partner of a New Zealand citi-
zen:
(c) adependent child of a New Zealand citizen:
(d) aparent of a dependent child who is a New Zealand citizen.
(2) In this clause,—
dependent child has the meaning given by section 4 of the Immigration
Act 2009
New Zealand citizen has the meaning given by section 4 of the Immigration
Act 2009
parent, in relation to a dependent child, means a person on whom the child is
dependent.
Note
This exemption does not apply to the current restriction on travel from India.
18B Arrivals who remain airside while transiting through very high risk
countries
A person arriving by air in New Zealand is exempt from clause 8A if they—
(a) were in a very high risk country within the 14 days immediately before
the date of their arrival in New Zealand; but
(b)  were airside of an airport the entire time that they were in the very high
risk country.
Note
This exemption does not apply to the current restriction on travel from India.
18C Aircrew members
An aircrew member is exempt from clause 8A.
18D Diplomatic and consular officials, and New Zealand Defence Force

The following persons arriving by air in New Zealand are exempt from
clause 8A:

(a) aperson who is entitled to any immunity from jurisdiction by or under—

(i)  the Diplomatic Privileges and Immunities Act 1968 (other than a
person referred to in section 10D(2)(d) of that Act) or the Consu-
lar Privileges and Immunities Act 1971; or

(i1)  any order under either of those Acts:

(b) a person who is a member of the New Zealand Defence Force and
returning from service outside New Zealand.



COVID-19 Public Health Response (Air Border) Order
(No 2) Amendment Order (No 3) 2021 Explanatory note

18E Persons on aircraft landing for non-traffic purposes
A person arriving by air in New Zealand is exempt from clause 8A if they are
on an aircraft that is required to land in New Zealand for a purpose other than
taking on or discharging passengers, cargo, or mail.

11  New Schedule 3 inserted
After Schedule 2, insert the Schedule 3 set out in the Schedule of this order.

Schedule
New Schedule 3 inserted
cl 12
Schedule 3
Very high risk countries
cl4
Brazil
India
Pakistan

Papua New Guinea

Dated at Wellington this day of 2021.

Minister for COVID-19 Response.

Explanatory note

This note-is not part of the order, but is intended to indicate its general effect.

This order amends the COVID-19 Public Health Response (Air Border) Order (No 2)
2020 (the principal order). It comes into force at 11.59 pm on 28 April 2021.

Clauses 1 to 3 are the Title, commencement, and principal order clauses.

Clause 4 amends clause 3 of the principal order to clarify that the purpose of the prin-
cipal order involves imposing requirements in relation to persons arriving in New
Zealand (rather than imposing requirements only on those persons).

Clause 5 amends clause 4 of the principal order to insert a definition of very high risk
country. A very high risk country is defined as one that is listed in new Schedule 3.
That schedule lists the following as very high risk countries:

. Brazil:
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Explanatory note (No 2) Amendment Order (No 3) 2021
. India:

. Pakistan:

. Papua New Guinea.

Clause 6 makes a minor amendment to the heading of Part 1A of the principal order.

Clause 7 amends clause 7B of the principal order so that the requirements in that
clause apply in relation to causing an aircraft to arrive in New Zealand.

Clause 8 replaces clause 7C of the principal order. New clause 7C prohibits an air car-
rier from causing an aircraft to arrive in New Zealand unless the air carrier has,—

. if the flight departs from a very high risk country, taken reasonable steps to
ensure that only persons with exemptions from new clause 84 board the flight;

or

. if the flight departs from another country, taken reasonable steps to ensure
that—
. a person (other than an exempt person) checking in for the flight is

informed that they are prohibited from entering New Zealand if they
have been in a very high risk country within the 14 days immediately
before the date of their arrival in New Zealand; and

. the person does not board the flight unless they have stated that they
have not been in a very high risk country within that period.

Clause 9 replaces clause 8A of the principal order. New clause 84 prohibits a person
from arriving in New Zealand by air.if they have been in a very high risk country
within the 14 days immediately before the date of their arrival.

Clause 10 provides for exemptions from the prohibition under new clause 84 by
replacing clause 18A of the principal order with the following:

. new clause 184, which exempts New Zealand citizens, the partners and
dependent children of New Zealand citizens, and the parents of dependent chil-
dren who are New Zealand citizens:

. new clause 18B, which exempts people who transit through a very high risk
country and remain airside while doing so:

. new clause 18C, which exempts aircrew members:

. new clause 18D, which exempts diplomatic and consular officials, and mem-
bers of the New Zealand Defence Force returning from service outside New
Zealand:

. new clause 18E, which exempts people on aircraft that are required to land in

New Zealand for a purpose other than taking on or discharging passengers,
cargo, or mail.

Clause 11 inserts new Schedule 3 into the principal order. New Schedule 3 lists the
very high risk countries.



COVID-19 Public Health Response (Air Border) Order
(No 2) Amendment Order (No 3) 2021

Issued under the authority of the Legislation Act 2012.
Date of notification in Gazette:
This order is administered by the Ministry of Health.


http://legislation.govt.nz/pdflink.aspx?id=DLM2997643



