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Problem Definition 
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and Abortion Act 1977 

Ministry of Health in consultation with Ministry of Justice and the 

New Zealand Police 
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Protestors outside abortion clinics risk the mental, spiritual, and physical wellbeing of the 
people seeking or delivering abortion services in New Zealand. The protest activity can be 
distressing for vulnerable people seeking to access abortion services. Staff and patients 
alike have been the subject of physical abuse including intimidation, physically blocking 
patients from accessing buildings, and slashing vehicle tyres. Due to this behaviour, some 
abortion providers have asked for a Safe Area around their premises. The rights of people 
using and providing these abortion services need to be balanced against the right to 
freedom of expression. 

Executive Summary 

The proposa wi I provide information on the analysis carried out as part of the first round of 
provider appli ations (administered by the Ministry of Health), and the recommendations 
being put forward to Cabinet for agreement to the creation of Safe Areas. Also included is 
the NZ Bill o Rights Act 1990 (NZ BORA) analysis and consultation with the Ministry of 
Just ce, as well as the anticipated process for the implementation of the new regulations by 
the New Zealand Police (the NZ Police), and the options for future application rounds. 

Limitations and Constraints on Analysis 

There is the need to balance rights related to accessing and providing abortion, as part of 
health care, alongside those that have rights to conscientiously object to abortion 
provision. 

The main constraint is that the key policy decisions have already been made and therefore 
options for Safe Areas are limited to the scope of the legislation. 
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The purpose of a Safe Area is to address any risk to the safety and wellbeing, and to respect 
the privacy and dignity of, any persons accessing abortion services, seeking advice or 
information about abortion services, or providing or assisting in the provision of abortion 
services. This is achieved through the restriction of activities that can occur within a Safe 
Area. 

 
The legislation also gives power to the NZ Police to require people engaging in these 
behaviours within a Safe Area to stop, to allow people accessing or providing these services 
to do so without being negatively impacted by these behaviours. 

 
If Safe Areas are not established, it is expected that there will be continued and possibly 
increased protest activity outside the premises of abortion service providers which will impact 
on individuals’ rights to healthcare services and on their wellbeing. 

There is a history of protest activity and other behaviours which would be prohibited under 
section 13A of the Act (prohibited behaviours) outside known abortion providers around the 
country. Prohibited behaviour such as protest activity can vary depending on the location, 
time of year, and intensity. While some providers have experienced little to no prohibited 
behaviours, others have experienced prohibited behaviours on a consistent basis. 

Some examples include: 

• anti-abortion groups handing out leaflets, displaying signs and leaving emotionally 
distressing messages on footpaths 

• protestors holding distressing images and slogans outside the entrance to an abortion 
provider’s premises 

• protestors offering money to people to stop th m accessing services 
• protestors following staff of providers  and instances of assaulting staff members and 

damaging cars 
• protestors entering the provider’s premises and treatment areas. 

Key stakeholders include patients, health practitioners, patients’ whānau, Manatū Hauora – 
the Ministry of Health (as regulator), Ministry of Justice, and the NZ Police. 

Manatū Hauora, in conjunction with Te Whatu Ora, have several workstreams involved in the 
support, delivery and regulation of abortion services in New Zealand with a strong focus on 
equity and accessibility  Safe Areas would support this work. 

What is th e p oli cy p robl em or opp ort uni ty ? 

The balance f rights between staff involved with abortion care, patients seeking abortion 
services and those protesting against abortion services. The right to access abortion care as 
a health service is significantly challenged by protest around abortion providers. 

The Code of Health and Disability Services Consumers' Rights (the Code) outlines the rights 
all people have when accessing a health service. As abortion is a health service, people 
engaging with abortion services are therefore protected by this code. This includes the rights 
to be treated with respect, freedom from discrimination, coercion, harassment and 
exploitation and the right to dignity and independence. 

Over 13,000 people access abortion services throughout New Zealand each year. The 
recent introduction of a national abortion telehealth service has led to an uptake of abortion 
procedures occurring without in-person service provision. However, there will always be a 
need for in-person services. 
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Equity- Current arrangements leave people vulnerable to the impact of prohibited behaviours 
on those seeking or delivering abortion services. Māori, Pasifica, Asian and disabled 
populations face stronger issues around equity and accessibility for healthcare generally. 
Manatū Hauora and Te Whatu Ora are working to improve equity and accessibility for 
abortion survives but this is hindered by patients not feeling safe to access abortion services. 

Abortion services also disproportionately impact women who already face challenges to 
accessing health services. 

Impact on the abortion workforce- Effects of protest activities and behaviour which would be 
prohibited within a safe area can also have significant impact on the health practitioners 
involved in providing abortion services (both publicly and privately). Staff have shared that 
they are often impacted by working in this space. With experiences of violence and 
harassment. This impacts an already limited workforce, further restricting the 
availability/accessibility of abortion services and may deter new providers from entering the 
workforce. 

Protest activity can aggravate an already vulnerable situation and can be inflammatory to 
individuals’ wellbeing when attempting to access services. For s me, the more stressful part 
for their wellbeing is having to walk past or encounter these prohibi ed behaviours while 
accessing abortion care. 

The Act allows Safe Areas to be created to prohibit behav ours that negatively impact people 
providing and accessing abortion services. It recognises people’s right to protest but restricts 
the behaviours and areas where this can be performed. 

We believe that balance with the New Zealand Bill of Rights Act 1990 (NZBORA) (as 
discussed during the select committee process) can be achieved through the individualised 
assessment of each Safe Area application, and the tailored considerations of the individual 
needs of each applicant. 

What ob jec tiv es ar e sou ght in re lat ion t o t h e p oli cy pro ble m? 

The objective is to balance the rights of those accessing and providing services with the 
rights of others to protest. The overall focus is on accessible and equitable services and the 
autonomy of peop e to make a choice about what services they access, while placing only 
justifiable limitations on the rights of others. 

The intended o tcome is therefore improving the privacy, safety, equity and accessibility of 
abortion serv ces for patients and health practitioners, while allowing freedom of speech 
outside of the safe area. 
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Section 2: Deciding upon an option to address the policy 
problem 
What cr ite ri a w ill be use d to c omp ar e o ptio ns to the st atu s quo ? 

Each Safe Area is assessed on a case-by-case basis. Manatū Hauora considers several 
factors when undertaking an individualised assessment for a Safe Area. 

Manatū Hauora applied the requirements of section 13C of the Act as the primary criteria for 
assessing provider applications and prescribing new Safe Areas. In accordance with section 
13C(2)(a), this included ensuring that a Safe Area was desirable to address any risks to the 
safety and wellbeing, and to protect the dignity and privacy, of persons accessing or 
providing abortion services at the premises. 

Analysis under the section 13C(2)(a), included consideration of the following; 

• the current or potential risks to the safety and wellbeing of persons accessing and/or 
providing services at a premises (A) 

• the current or potential impacts to the privacy and dignity of persons accessing and/or 
providing services at a premises (B) 

• the anticipated benefits of the establishment of a proposed safe area in addressing (A) 
and (B) 

• specific consideration or circumstances specific to the provider and premises, such as 
regarding their location, local area, or externalities. 

• considerations regarding the size/shape of any proposed safe area and the limitations 
on others imposed within the area for consistency New Zealand Bill of Rights Act 1990 
(NZBORA) 

In accordance with section 13C(2)(b) of the Act, and consultation with the Ministry of Justice, 
Manatū Hauora undertook a Bill of Rights analysis to ensure that any limitation on the rights 
of others can be demonstrably justified in a free and democratic society as a reasonable 
limitation on people’s rights and freedoms. This included reviewing all proposed Safe Areas 
against identified New Zealand Bill of Rights Act 1990 (NZBORA) vetting criteria, and the 
consideration of whether: 

• the policy objective of the Safe Area is important enough to justify some limit on rights 
and freedoms in a democratic society 

• a rational connection exists between the limit on the right of others and the policy 
objective of ensuring safe access of an individual to the premises 

• the limit on the rights of others is no greater than reasonably necessary – that is, the 
Safe Area is no larger than is reasonably needed to manage the risks to safety and 
wellbeing, and to respect the privacy and dignity of people accessing or providing 
abortion services 

• the limit on the right to freedom of expression is in proportion to the policy objective of 
Safe Areas. 

As part of the assessment this included consideration of the size of the premises, location of 
current or likely protest activity, and access points to services including public transport links. 

The criteria used and the individualised focus of the regulation making process, has ensured 
that each Safe Area is considered on its own unique characteristics. In practical terms, this 
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means that the shape and size of each Safe Area will look different and will be applied in a 
manner that is specific that providers situation. 

What sc ope wi ll opt ions be co nsi de red with in? 

The scope of the options is limited to the provisions outlined in the legislation and in 
consideration of NZBORA. This includes a restriction on the maximum of 150 metres (150m) 
from the perimeter of premises, thus limitations of overall area coverage of the Safe Area 
and the types of behaviour that are prohibited. 

What op tio ns are be ing con sid ere d ? 

Option One – [Counterfactual] 

Do not administer any Safe Areas under the Contraception, Sterilisation and Abortion 
Act. Continue with the current status quo where the ability to create Safe Areas exists 
but is not exercised. 

Option Two - [Tailored approach] 

Consider each Safe Area application on a case-by-case basis. Safe Areas will be 
created based off an individual assessment and have unique land areas depending 
on the needs of the applicant. 

A blanket approach of 150m for every provider was considered by the health select 
committee but was decided against in favour of the tailored approach. The blanket approach 
does not adequately balance the rights of people o access healthcare along with the rights 
of people to protest. 

How do the op tio ns comp ar e to th e sta t us q uo/ cou nte rfa ctu al? 

The counterfactual means there is no imitation on people’s rights to protest which satisfies 
NZBORA considerations. However, it does impede people’s right to healthcare and does not 
address the risk identified in this ana ysis. 

Actions available to abortion providers under the counterfactual (such as trespass notices, 
calling police, employing security guards) are not sufficient at minimising the impact of 
prohibited behaviours on staff and patients. In instances where these measures have been 
used, protestors have continued to return and currently have no reason not to stand outside 
clinics as there is no deterrent to move them to a further distance. 

A tailo ed approach to each Safe Area with consideration for the frequency, type and 
likelihood of prohibited behaviours limits people’s right to protest but achieves the overall 
objective with as minimal impact as possible on the rights of people to protest while ensuring 
th t people’s rights to healthcare is not unnecessarily impacted. 

A more detailed analysis of each Safe Area application (for the first round - March 2023) is 
attached to this document as Appendix One. 

What op tio n i s l ike l y to be st add re ss th e pr obl em, m eet th e pol icy 
obje cti ve s, and de li ver the hi ghe st ne t bene fit s ? 

To address the key problem and meet the policy objective, Safe Areas must be considered 
on a case-by-case basis. Option two strikes the balance between the right to accessing 
health care and the NZBORA. A tailored, unique safe area for each eligible abortion provider 
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that applies will ensure that Safe Areas do not overstep the purpose of the Safe Area or limit 
the freedom of expression more than what is necessary. 

What ar e t he ma rgi nal cos ts an d b ene f its of the op tio n? 

There are minimal costs on implementation of this option – costs are accounted for and 
covered within existing budgets. The only costs that are likely are those related to a fine of 
$1000 if individuals are convicted. 

The benefits of creating individualised Safe Areas include: 
• improved wellbeing and protection for those seeking or delivering abortion care
• potential cost reduction for public hospitals who would have to divert security resources
• reduced stigma surrounding abortion care
• recognition of the importance of the Code for those seeking health care services
• a demonstratively justified impact on those expressing opinions against abortion

services
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Section 3: Delivering an option 
How wil l t he new a r rang em ent s b e i mpl emen ted ? 

The regulations will come into force 28 days following notice in the New Zealand Gazette. 

Manatū Hauora, as the administrator of the Act, is responsible for administering the Safe 
Areas application process and overseeing all new Safe Area regulations. Manatū Hauora 
already has information on its website about Safe Areas and what it means. Once new Safe 
Area regulations come into effect the website will be updated to include additional 
information about each Safe Area that has been created and a map outlining the parameters 
of the Safe Area. 

The responsibility for the implementation and enforcement of any Safe Areas sits with 
abortion providers and the NZ Police (primarily the local police districts). The NZ Police have 
advised that they will take a preventative and educational approach to the es ablishment of 
Safe Areas. They will provide advice and information into the Police Manual on Safe Area’s 
and each district has provided input and feedback to Manatū Hauora on the proposed area’s 
and what will be enforceable. 

Once a Safe Area is confirmed to be made regulation, the NZ Police will use the 28 days 
from Gazette notice to establishment in order to ensure that their districts are aware of the 
new regulations that will fall to their responsibility. 

Manatū Hauora has encouraged providers to discuss with their local council about Safe 
Areas and potential preventative measures to ensure people know about Safe Areas. This 
includes consideration of ways to make the Safe Area visible or known within the area. 

How wil l t he new a r rang em ent s b e m on itor ed, ev al uat ed, a nd r evi ew ed? 

The Act requires each Safe Area to be reviewed every 5 years. Manatū Hauora will facilitate 
these reviews and at subsequent in ervals after that, in consultation with the Secretary for 
Justice. The findings from these reviews will be reported to the Minister of Health and 
Minister of Justice with r gards to whether any current Safe Area regulations should be 
continued, amended, or revoked. 

As part of this review the e will be scope for refining the process and regulations following 
further provider feedback. 

This review may also consider feedback from providers about the positive and negative 
impacts that Sa e Areas has had on their service and peoples' access. It will also consider 
how many offences or fines upon conviction have occurred since the establishment of Safe 
Areas. 

Manatū Hauora holds responsibility for ongoing monitoring and regulation of abortion 
services and will ensure that any opportunities for improvement are incorporated into the 
ongoing work. 
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