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Convincing 

 The Panel notes the Ministry’s view that the two drugs 5F-ADB and AMB-FUBINACA 
are of particular concern. However, even if it is accepted that these two drugs should 
be dealt with now, the same urgency does not yet exist for other potential future drugs. 
The RIA should give greater consideration to this, particularly to any proposal that 
allows future drug classification with less public and Parliamentary scrutiny than 
currently. 
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The Misuse of Drugs Act is now over 35 years old. Its main components were developed in 
the 1970s, when the illegal drugs of choice were cannabis, cocaine, opiates and psychedelics 
like LSD. New Zealand’s drug landscape is now vastly different from that which existed in 
1975. We now know much more about the harms of drug use, and what can be done to 
reduce them. The Misuse of Drugs Act largely treats drug use solely as a matter of criminal 
policy rather than health policy.  

Over the years, amendments have been made to the Misuse of Drugs Act that make it difficult 
to understand and navigate. In 2007 the Law Commission was invited to review the Act, and 
published its report in 2011. Some of the recommendations were implemented, in part 
contributing to the development of the Psychoactive Substances Act 2013. Many of the 
recommendations, including an overhaul of the system for the classification of drugs, have not 
been implemented. 

The Psychoactive Substances Act commenced in July 2013 and was amended in May 2014. 
The Act makes products containing psychoactive substances, which are proven to have no 
more than a low risk of harm, available through a regulated market. The Psychoactive 
Substances Regulatory Authority is established by the Act to assess the level of risk, and 
approve products with a low risk of harm. Psychoactive substances (including synthetic drugs) 
are illegal if they are not approved products. There are currently no approved products, largely 
due to the animal testing provisions of the Psychoactive Substances Act. The animal testing 
provisions effectively ban the use of animal testing to prove a product has a low risk of harm, 
and there are currently no other appropriate testing methods available. The Psychoactive 
Substances Act is due for review in 2018, but results of the review have not yet been 
published. 

The Medicines Act 1981 regulates medicines, related products and medical devices in New 
Zealand. The Act ensures that the medicines and products used in New Zealand are safe and 
effective. There is some overlap with the Misuse of Drugs Act. 

Current available penalties and enforcement powers are outlined in the table attached as 
Appendix A. There are more available enforcement powers applying to drugs classified under 
the Misuse of Drugs Act than are available under the Psychoactive Substances Act. This 
reflects the intention that the Psychoactive Substances Act regulates low risk products 
enabling them to be sold under specified conditions. To date, no synthetic cannabinoids have 
been classified under the Misuse of Drugs Act. There is opportunity to improve the ability of 
Police and NZ Customs to carry out enforcement activities to disrupt the supply of the 
synthetic drugs in New Zealand, by classifying these two dangerous synthetic cannabinoids 
as recommended. 

Classifying a substance as a Class A, B or C drug has a process which is widely regarded as 
time consuming and complex. An amount of the substance is also set out in a schedule to the 
Misuse of Drugs Act to identify the amount that, if held by a person, that person is presumed 
to have the drug for the purpose of supply to other people. Each classified substance has an 
amount for presumption of supply. If it is not specified, a default applies, which is 56g. 
Specifying the presumption for supply enables enforcement activity, and more efficient 
prosecution.  

The Attorney-General has previously concluded that presumption for supply, in general, is 
inconsistent with section 25(c) of the New Zealand Bill of Rights Act 1990; the right of 
everyone who is charged with an offence to be presumed innocent until proved guilty 
according to law. The last deemed supply provision to be added to the Misuse of Drugs Act 
received a negative section 7 report and was declared inconsistent with BORA.  
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 continue New Zealand Drug Foundation's work with drug-taking communities, and 
those in direct contact with them,  to gain insights into drug demand and use in 
New Zealand, ($50,000 per annum). 

 provide primary prevention and local messaging, led by public health units or other 
community services/NGOs, and informed by messages developed by the New 
Zealand Drug Foundation ($300,000 per annum). 

 provide brief interventions, provided locally and/or within emergency departments 
for people presenting with synthetic drug-related harm, provided by DHBs or NGOs 
($200,000 per annum). 

 support local, more mobile addiction treatment services, provided by DHBs and/or 
NGOs ($500,000 per annum). 

 provide social or employment support, to enable people who have experienced 
harm to make a lasting change in their lives, following clinical intervention 
($100,000 per annum). 

Time-limited funding of four years has been specified as per-annum amounts in order to 
ensure an on-going response to a surge in drug-related harm is provided for as and when 
a community needs additional resources to meet a particular need. The availability of such 
funding will enable harm-reduction, helping to ensure a surge is managed well, and harm 
is therefore reduced. 

Option 2: More money could be provided for more services, however, the services and 
funds listed in option 1 can be implemented immediately. Services can only increase 
activity so much in the short term, and more funding could not be practically applied in the 
short term.  

B. Regulatory options  

Analysis of these options is included in Section 4.1. 

(i) Status quo 

The status quo does not address the increase in harm from synthetic drugs. Drugs that are 
not classified (as Class A, B or C) under the Misuse of Drugs Act, are unapproved 
products under the Psychoactive Substances Act, and therefore illegal. Synthetic drugs 
are comparatively new, and the relatively rapid surge in harm that has arisen in particular 
communities cannot be readily addressed in the current regime. The existing legislation 
does not enable sufficient enforcement powers to disrupt supply of unclassified synthetic 
drugs in the community via effective enforcement. 

(ii) Classifying two synthetic cannabinoids as Class A drugs with existing 
process 

The Expert Advisory Committee on Drugs (EACD) has recommended that two particularly 
dangerous synthetic cannabinoids should be classified as Class A drugs under the Misuse 

of Drugs Act. EACD also recommended that an amount presumed to be for supply be 
set at and over: 

 28 grams of plant material containing 5F-ADB or AMB-FUBINACA 

 250 milligrams of 5F-ADB or AMB-FUBINACA (except when contained on 
plant material). 
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If an amount is not specified, the default under the law is 56g.This is in line with international 
treaty obligations, and recognises the very high risk of harm these two drugs represent.  

The synthetic cannabinoids 5F-ADB and AMB-FUBINACA are currently unapproved 
products under the Psychoactive Substances Act. Classifying them as Class A drugs 
under the Misuse of Drugs Act enables enforcement powers which do not currently apply 
to these two drugs, and that would help disrupt the supply of these drugs, and therefore 
help reduce synthetic drug-related harm.  

The classification process would include the scheduling in law an amount of the drug at 
which the person holding it is presumed to be in possession with the intent of supplying it 
to other people. This is standard for all classified drugs.  

Amending the Misuse of Drugs Act 

The Misuse of Drugs Act could be amended to enable improved enforcement powers in 
ways that do not criminalise users. Targeting import and supply chains by ensuring there 
are powers for search and surveillance but at the same time ensuring that users of drugs 
are not criminalised would recognise that drug use is a health issue, and should not be 
treated as a criminal issue. There are a number of ways this can be achieved. Further 
work is needed to thoroughly consider and report on the impacts and consequences. 

(iii) Classification of the two synthetic cannabinoids 5F-ADB and AMB-FUBINACA, 
but specify an amount for presumption of supply that only applies to the 
substance in powder or liquid form, not the substance when applied to a 
plant material. This is because it is believed that importers and suppliers are 
more likely to hold these forms. This would protect some users from 
criminalisation. A quantity of the synthetic drug powder, liquid, or plant material 
with the drug applied would be specified in law as the quantity at which it is 
presumed to be for supply rather than for personal use. The default amount for 
presumption of 56 gm would apply for plant material. 

(iv) The Act could be amended to classify the two synthetic drugs as Class A and  
reinforce and specify Police powers of discretion to prosecute or use other 
interventions for possession and use of these two drugs. Police already have 
the ability to use discretion in making decisions to prosecute, and would be 
expected to help a severely impaired user, for example by calling an 
ambulance, rather than pursue a criminal justice outcome. The Act could 
specify that Police should not prosecute for possession and use (of any drug) 
where there is no public interest in proceeding with a prosecution or where a 
therapeutic approach would be more beneficial. 

(v) The Act could be amended to classify the two synthetic drugs as Class A but 
require the consent of the Attorney General to prosecute for possession 
and use of the two classified synthetic drugs.  

(vi) The Act could be amended specifying offences and penalties for import, 
manufacture and supply, but not for possession and use of these two 
synthetic drugs. This would signal a shift in New Zealand’s regulation of illicit 
drugs. This would be a wider change to the law, not just using the current 
classification process. 

(vii) The Act could be amended to classify the two synthetic drugs as Class A and 

create a new mechanism (eg, a new Drug Classification Schedule) which 
has penalties and enforcement powers for only import, manufacture, and 
supply, but not for possession and use. This mechanism would allow for future 
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new or emerging drugs or for existing classified drugs to be classified in this 
way.  

(viii) The Act could be amended to enable temporary drug class orders to be 
issued. A temporary drug class order would provide for the immediate 
classification of substances as Class C1 controlled drugs under the Act. 
Temporary classification is achieved through the provision of Ministerial powers 
and not legislative amendment, and is therefore quicker. Once a classification 
notice is published advice must be sought as to whether substances should be 
scheduled under the Misuse of Drugs Act, through the usual classification 
process.  

Amending the Psychoactive Substances Act 

(ix) The Psychoactive Substances Act could be amended to give Police and 
Customs the search and surveillance powers available to Police and Customs 
under the Misuse of Drugs Act for classified drugs. 

The enforcement powers are summarised in Appendix A.  

(x) The Psychoactive Substances Act could also be amended to increase penalties 
for supply to equal those for Class B drugs for the purposes of dealing, and 
import the Misuse of Drugs Act supply provisions, with associated search and 
surveillance powers. 
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 that being tough on crime does not work  

 all drug use should be treated as a health issue rather than a criminal issue.  
 
The submissions in support of the Bill generally argue that drug dealers should be 
punished, that penalties should be aligned with cannabis offences, and that this increase in 
penalties should be included along with a range of other interventions.  
 
The Bill is currently in Committee of the Whole House, and the (not yet complete) debate 
has constantly referred to the need to not criminalise users, but penalise importers and 
suppliers.   
 
New Zealand was recently visited by members of the Global Commission on Drug Policy 
recently, saying New Zealand urgently needs a new approach to drug policy, in which 
drugs are decriminalised and state-regulated. They suggested innovations such as 
regulated locations where people can safety take drugs. They also noted that marginalised 
people are affected, and there are other social issues at play.  







  

   25 

Misuse of Drugs Act - Penalties and Enforcement Powers          Appendix A 

  Misuse of Drugs Act 

 Psychoactive 

Substances Act 

Schedule 1 

Class A Drugs 

Schedule 2 

Class B Drugs 

Schedule 3 

Class C Drugs 

Schedule 4 

Precursor 

Substances 

Importation, 

manufacture, or 

supply 

(without licence) 

Individual up to 2 

years 

Body corp up to 

$500,000 fine 

Life imprisonment  Up to 14 years 

imprisonment  

Up to 8 years 

imprisonment 

Up to 7 years 

imprisonment, or 

$1,000 fine, or both for 

supplying, producing, 

or manufacturing a 

precursor substance 

knowing it is to be used 

to commit an offence 
Conspiracy to 

commit an offence 

 Up to 14 Years 

imprisonment 

Up to 10 years 

imprisonment 

Up to 7 years 

imprisonment 

 

Possession 

Fine not exceeding 

$500 

Up to 6 months 

imprisonment or 

$1,000 fine or both 

Up to 3 months 

imprisonment or $500 

fine or both 

Up to 3 months 

imprisonment or 

$500 fine or both 

Use  Up to 6 months or 

fine not exceeding 

$1000 

3 months 

Fine not exceeding 

$500 

3 months 

Fine not exceeding 

$500 

 

Police powers Warrantless enter 

and search place 

or vehicle but not 

private premises 

Warrantless 

search and 

surveillance can be 

carried out in 

Warrantless search 

and surveillance can be 

carried out in specified 

circumstances 

Warrantless search 

and  surveillance can 

be carried out in 
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Part 4 (except 

subpart 3) of 

Search and 

Surveillance Act 

2012  

Part 4 is general 

provisions about 

searches, subpart 

3 is search 

warrants.  

Power to enter and 

search retail 

premises 

 

specified 

circumstances 

This is specified in 

Sections 20 to 22, 

48 of the Search 

and Surveillance 

Act 2012 

Domestic 

controlled 

deliveries (Part 2, s 

12 MODA) 

Protections for 

Undercover 

Officers (s 34A 

MODA) 

 

This is specified in 

Sections 20 to 22, 48 of 

the Search and 

Surveillance Act 2012 

 

 

Domestic controlled 

deliveries (Part 2, s 12 

MODA) 

 

Protections for 

Undercover Officers (s 

34A MODA) 

specified 

circumstances 

This is specified in 

Sections 20 to 22, 48 

of the Search and 

Surveillance Act 

2012 

Domestic controlled 

deliveries (Part 2, s 

12 MODA) 

 

Protections for 

Undercover Officers 

(s 34A MODA) 

Examples of Class 

A1, B1, and C1 

 Methamphetamine, 

Heroin, LSD, PCP 

(angel dust), 

Cocaine 

Cannabis resin and 

oil, Opium, Morphine, 

MDMA, 

Amphetamine, 

Methcathinone 

Cannabis plant, 

Cannabis seed, 

Catha edulis plant, 

Coca leaf, BZP 

 

 
 



  

   27 

Appendix B 
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