
MINl\l RY or 
HEALTH 
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1 5 MAY 2019 

Response to your request for official information 

133 Molesworth Street 
PO Box 5013 

Wellington 6140 
New Zealand 

+64 4 496 2000 

Thank you for your request for information under the Official Information Act 1982 (the Act) 
made on 11 Apri l 2019 for: 

"Can you please provide copies of any work done around implementing certain 
recommendations made by the law commission review into burials and cremations. 
And copies of work where related policy activity is occurring that does not directly 
have its seed in law commission burial act recommendations. 

"/ am interested to know specifically the nature of any proposed new policy and/or 
regulation including sticks. carrots and sermons that are being considered (not 
necessarily approved) by policy shops as means to deal with the following issues. 

1) Decisions about a persons burial/disposal where there is future conflict potential or 
where conflict exists 

2) Establishment or regulation of private cemeteries or "back yard" burials on peoples 
own land 

3) Conflict about where ashes may be scattered 

4) Regulation of council cemeteries so far as any requirement to provide for special 
religious or cultural areas e.g eco-burial or co-burial with pets 

5) Burial of remains treated by new technology, like for example treated by eco 
friendly promession. 

I am a/so wanting copies all info/evidence that has justified selection of the options 
for 1 and 2 e.g. ministerial or governmental preferences as communicated to 
analysts, law commission recommendations, expert advice including consultants 
opinions/recommendations from Allen and Clarke, expressed stakeholder wishes that 
have influenced, and the list of values and criteria that was used to short list options 
undergoing further analysis at this point. 

If the issue from 1-5 or a combination of them has been condensed into an evidence 
brief then that is also requested. 

If a cost/benefit analysis or regulatory impact statement has been done for option 1 
or 2 or for a recommended package including any of 1-5, then that is also requested." 



Your request was refined on 17 April 2019 to include only the following five questions: 

"1) Decisions about a persons burial/disposal where there is future conflict potential 
or where conflict exists 

2) Establishment or regulation of private cemeteries or "back yard" burials on peoples 
own land 

3) Conflict about where ashes may be scattered 

4) Regulation of council cemeteries so far as any requirement to provide for special 
religious or cultural areas e.g eco-burial or co-burial with pets 

5) Burial of remains treated by new technology, like for example treated by eco 
friendly promession." 

Background to the Law Commission's review 

In 2015, following a five-year review and public and stakeholder consultation, the Law 
Commission recommended replacing the Burial and Cremation Act 1964 (B&C Act) with a 
new modern statute. The Commission found the B&C Act is outdated, overly specific and 
difficult to understand. It commented that the B&C Act has not always kept pace with other 
legislative developments, such as the New Zealand Bill of Rights Act 1990, the Resource 
Management Act 1991 and the Local Government Act 2002, and is incompatible with, or 
duplicates, provisions in those Acts. The report is available on the Law Commission's 
website. 1 

In April 2016, the previous Government agreed in principle to almost all of the Law 
Commission's recommendations but requested advice, as priorities allowed, from Ministry of 
Health (the Ministry) officials, supported by other agencies, about the need for, and content 
of , a new statute to replace the B&C Act. The Government's Response is publicly available 
on the Law Commission's website. 1 

Since then, the Ministry, working with partner agencies, has been further considering the 
Law Commission recommendations and starting to develop potential policy options for 
modernising the legislation. This work is still ongoing, but the Ministry is hopeful to be able to 
publicly consult on potential options to reform the law relating to death, burial, cremation, 
funeral services and new methods of body disposal in the near future. 

A. Request for information relating to policy work on Death, Burial, Cremation and 
Funerals in New Zealand 

You requested: 

" ... copies of any work done around implementing certain recommendations 
made by the law commission review into burials and cremations. And copies of 
work where related policy activity is occurring that does not directly have its seed 
in law commission burial act recommendations." 

Specifically, you requested information relating to: 

"1) Decisions about a persons burial/disposal where there is future conflict potential 
or where conflict exists 

1 https://www.lawcom.govt.nz/our-projects/burial-and-cremation-law 



2) Establishment or regulation of private cemeteries or "back yard" burials on peoples 
own land 

3) Conflict about where ashes may be scattered 

4) Regulation of council cemeteries so far as any requirement to provide for special 
religious or cultural areas e.g eco-burial or co-burial with pets 

5) Burial of remains treated by new technology, like for example treated by eco friendly 
promession. " 

Due to the nature of the request and the cross-cutting policy areas which it covers, the 
Ministry has transferred, in part, your request to both the Ministry of Justice (in relation to 
policy area 1) and the Department of Internal Affairs (in relation to policy areas 2-4) under 
section 14(b )(2) of the Act. 

The Ministry holds some information that is relevant to your request. However, the Ministry 
does not have papers specifically related to the five categories that you requested. The 
focus of the Ministry's work has been developing a public discussion document around 
policy options to update the B&C Act. As noted above, this work is still under development 
with the intention of consulting amongst other government agencies and being tested with 
Ministers. Currently, there are no agreed government (Minister or Ministry) policy positions. 
As such, I have determined these documents fit the class of information should be withheld 
pursuant to sections 9(2)(f)(iv) and 9(2)(g)(i) of the Act, to maintain the confidentiality of 
advice tendered by Ministers of the Crown and officials and to maintain the effective conduct 
of public affairs through the free and frank expression of opinions. 

The Ministry holds limited information on policy area 1 as the Ministry of Justice is leading 
policy in relation to a Statutory Framework for Burial Decisions. Information that is held 
relates to information which was provided for inclusion in the draft discussion document and 
cabinet paper and has been determined that this information fits the class of information 
which can be withheld pursuant to sections 9(2)(f)(iv) and 9(2)(g)(i) of the Act. 

The Ministry has identified nine documents that provide information within the scope of your 
request that we have released in full or in part. These documents are described in Appendix 
1, and copies are attached. Parts are withheld under section 18( e) of the Act that the 
document alleged to contain the information requested does not exist or, despite reasonable 
efforts to locate it, cannot be found and pursuant to sections 9(2)(f)(iv) and 9(2)(g)(i) of the 
Act as explained above. 

B. Request for information specific to policy area 1 and 2 only 

You requested the following information: 

" ... copies all info/evidence that has justified selection of the options for 1 and 2 
e.g. ministerial or governmental preferences as communicated to analysts, law 
Commission recommendations, expert advice including consultants 
opinions/recommendations from Allen and Clarke, expressed stakeholder wishes 
that have influenced, and the list of values and criteria that was used to short list 
options undergoing further analysis at this point. " 

As noted above, the Ministry of Justice is responsible for policy work in relation to the Law 
Commission's suggestion to establish a Statutory Framework for Burial Decisions. The 
Ministry holds no other information (other than that disclosed above) in relation to policy area 



1 relating to the selection of options. Therefore, I have transferred your request to the 
Ministry of Justice pursuant to section 14(b )(2) of the Act. 

In relation to information or evidence that justified selection of the options for policy area 2, 
this information has been discussed above and is withheld under sections 9(2)(f)(iv) and 
9(2)(g)(i) of the Act. In relation to your specific requests, these are summarised in the 
following table: 

Decision Reason for decision 

Ministerial or Refused under The information does not exist 
governmental section 18( e) of the Act Outside of the 2016 Government 
preferences as 

response, there has been no Ministerial 
communicated to or governmental preferences as 
analysts 

communicated to analysts 

Law Commission Publicly1 available The Law Commission's 
recommendations recommendations are already avai lable 

on the Law Commission's website. 

Expert advice including Refused under There was no expert advice or opinions 
consultants' section 18( e) of the Act provided to the Ministry in relation to 
opinions/recommendati policy area 2 
ons from Allen + Allen + Clarke has provided analytical 
Clarke 

support to the Ministry during the drafting 
of a discussion document. However, no 
consultants were contracted by the 
Ministry to produce any independent 
report or to make recommendations on 
potential reform options 

Allen + Clarke has also supported the 
Ministry to develop and deliver 
presentations about the Law 
Commission's report at some sector 
forums. Such information has been 
provided under B above 

Expressed stakeholder Refused under section The information does not exist 
wishes that have 18(e) of the Act The Ministry is wanting to collect 
influenced 

stakeholder preferences as part of the 
public consultation process 

The list of values and Withheld under sections This information forms part of the advice 
criteria that was used 9(2)(f)(iv) and 9(2)(g)( i) yet to be tendered to Minister of Health 
to short list options of the Act. Please note this information wi ll be 
undergoing further 

released in full as part of the planned 
analysis at this point. 

public consultation (expected to be in 
late 2019) 



Please note that the Ministry has transferred this part of your request to the Department of 
Internal Affairs (in relation to policy area 2) pursuant to section 14(b)(2) of the Act, as they 
may hold additional information. 

C. Evidence briefs for policy areas 1-5 

You requested the following information: 

"If the issue from 1-5 or a combination of them has been condensed into an 
evidence brief, then that is also requested. " 

The Ministry does not hold any evidence briefs or policy papers for policy areas 1-5. 

I have partially transferred your request to both the Ministry of Justice (in relation to policy 
area 1) and the Department of Internal Affairs (in relation to policy area 2-4) pursuant to 
section 14(b )(2) of the Act, in case they hold any relevant information. 

D. Regulatory Impact Statement for policy areas 1 and 2 

You requested the following information: 

"If a cost/benefit analysis or regulatory impact statement has been done for 
option 1 or 2" 

The Ministry does not hold regulatory impact statements for policy areas 1 or 2. 

I have partially transferred your request to both the Ministry of Justice (in relation to policy 
area 1) and the Department of Internal Affairs (in relation to policy area 2-4) pursuant to 
section 14(b )(2) of the Act, in case they hold any relevant information. 

E. Recommendation Packages for policy areas 1-5 

You requested the following information: 

''A recommended package including any of 1-5. " 

As discussed at B above, the Ministry of Justice is leading policy work in relation to the Law 
Commission's suggestion to establish a Statutory Framework for Burial Decisions. The 
Ministry holds no other information (other than that disclosed above) in relation to policy area 
1 relating to the selection of options. Therefore, your request was transferred pursuant to 
section 14(b)(2) of the Act. 

In relation to policy areas 2-5, the recommendation package for potential options is included 
in the draft discussion document. This has been withheld under 9(2)(f)(iv) and 9(2)(g)(i) of 
the Act for the reasons discussed above. I trust this information fulfils your request. 

Under section 28(3) of the Act you have the right to ask the Ombudsman to review any 
decisions made under this request. Please note this response (with your personal details 
removed) may be published on the Ministry's website 

Yours sincerely 

c:JlJ~~ 
Deborah Woodley 
Deputy Director-General 
Population Health and Prevention 



Appendix 1: List of documents for release 

The following documents are itemised by policy area. 

General policy work programme 

# Date Title Decision on release 

1 11 November Presentation to the HPO Forum - Released in full 

2015 Death, Burial and Cremation: 

Government Response to the 

Law Commission Report 

2 11 November Presentation Talking Points for Released in full 

2015 the HPO Forum - Death, Burial 

and Cremation: Government 

Response to the Law 

Commission Report 

3 20 April 2016 Briefing to Hon Peter Dunne, Report released with some minor redactions 

Associate Minister of Health - made under section 9(2)(a) of the Act, to 

Response to the Law protect personal privacy 

Commission Report on Death, 

Burial and Cremation 

4 20 April 2016 Cabinet Paper - Response to the Released in full 

Law Commission Report on 

Death, Burial and Cremation 

5 10 May 2017 Draft Work Programme for Death, Released in full 

Burial and Cremation Further 

Policy Work (not finalised or 

approved) 

6 12 June 2018 Briefing to Hon David Clark, Report released with some minor redactions 

Minister of Health - Death, Burial made under the following sections of the Act: 

and Cremation in NZ: 
9(2)(a) -

Implementation of the Law 

Commission's Recommendations - 9(2)(f)(iv) to maintain the 

constitutional conventions for the 

time being which protect the 

confidentiality of advice tendered by 

Ministers of the Crown and officials 

- 9(2)(g)(i) to maintain the effective 

conduct of public affairs through the 

free and frank expression of 

opinions by or between or to 

Ministers of the Crown or officers 

and employees of any department or 



7 

N/A 

# 

8 

organisation in the course of their 

duty 

12 June 2018 Appendix to the Briefing to Hon Report released with some minor redactions 

David Clark, Minister of Health - made under sections 9(2)(f)(iv) and 9(2)(g)(i) 

Death, Burial and Cremation in of the Act 
NZ: Implementation of the Law 

Commission's Recommendations 

1) Decisions about a person's burial/disposal where there is future conflict potential or 
where conflict exists 

2) Establishment or regulation of private cemeteries or "back yard" burials on people's 
own land 

Date 

12 April 

2018 

Title 

Presentation to the New Zealand Cemeteries and 

Crematoria Collective Conference - Review of the 

Burial and Cremation Act 1964: Burial, cemetery 

and Cremation Management 

3) Conflict about where ashes may be scattered 

Decision on release 

Released with redactions 

under section 9(2)(a) of the 
Act 

# Date Title Decision on release 

8 

9 

12 April Presentation to the New Zealand Cemeteries and Released with redactions 

2018 Crematoria Collective Conference - Review of the under section 9(2)(a) of the 

Burial and Cremation Act 1964: Burial, cemetery Act 

and Cremation Management 

12 April Talking points - Scattering Ashes: Law Released in full 

2018 Commission Findings and Recommendations 

4) Regulation of council cemeteries so far as any requirement to provide for special 
religious or cultural areas e.g. eco-burial or co-burial with pets 

# Date Title Decision on release 

8 12April Presentation to the New Zealand Cemeteries and Released with redactions 

2018 Crematoria Collective Conference - Review of the under section 9(2)(a) of the 
Burial and Cremation Act 1964: Burial, cemetery Act 

and Cremation Management 

5) Burial of remains treated by new technology, like for example treated by eco-friendly 
promession. 

I 



# 

8 

Date 

12 April 
2018 

Title 

Presentation to the New Zealand Cemeteries and 
Crematoria Collective Conference - Review of the 

Burial and Cremation Act 1964: Burial, cemetery 

and Cremation Management 

Decision on release 

Released with redactions 

under section 9(2)(a) of the 
Act 







The Report 

• Started 01July2010 

e:,corv 
~" ~G 

·0~ 
~ 

• Formally presented 23 October 2015 

• Broad, first principles review 
,. Ci 
~ 

• 127 Recommendations 
- Certification of the cause of death 

- Burial and Cremation 

- Funeral Directors 

- Burial?Decisions 

ALw.a,~ 



RJ"V 
q) 

Cause of Death Determinatioc..A"' 
~ 

• Current process is inefficient .;.,O<::-
- Multiple documents, some are unnecessary 

0 -~ 
• Should be a streamlined online process 

t> 'Y 

·O ~ 
• Should be a proces~>for auditing determinations 

- Law Com notes the high rate of errors 

eJ ~ v'5 
00 
~ 
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Burials 
OJco"'v 

~~ 
~G 

• Much broader definition of cemeteries 
- "all land in which bodies are buried" 

- Urupa are excepted (Te Ture Whenua Maori Act 1993) -
• New obligations on cemetery managers 

- Records of burials ~(j 
- Maintaining land 

- Not using the land for other purposes 

• New categories of cemetery managers 
- Covenants with local authorities for land use 



Burials 
1/i... 

fbrv 
"Q) 

c} 
~ 

• Significant obligations on Local Authorft ies 
- providing facilities for the disposal of bodies (such as 

cemeteries or crematoria) if there is insufficient 
provision for disposal of bodies in the district 

- having a duty to dispose of a body 

- keeping a formal register of cemetery land 

- a power to inspect cemetery land where a manager may 
not be fulfilling obligations, and 

- an obligation to take over the management of failing 
cemeteries 

00 
g 

ALLBN¢CLAIUCB 



Cremation 

RJrv 
"Oj 

c} 
~ 

• No longer require Minister of Heal~ti permission 

• Local Government ~ 

- Establish new crematoria ~o' 
• District Plan ~ '<:i-
• RMA .. ;.~'lf 

- Grant permission for cremation outside of approved 
crematorium ~,. 

- Set rules for scattering of ashes (in consultation with 
iwi) 

ALLIN~ 



RJC-V 
q) 

Who is the decision maker a-~ 
~ 

Not Minister of Health . 0<::-
~ 

• Local Government • Environment Court 
- Makes decisions for ~ ~ Makes decisions for 

non-local government • a.flj. local authorities 
cemeteries o~ cemeteries 

0 - OR local authority 
~ decisions can be 0' appealed to 

V <;:-~ environment court 

00 
~ 

ALLBN~CLARI<B 



Government Response 
e:,corv 

~" ~G 
·0~ • New Statute 
~ - agre.e in principle 

• Online system for certification_.of cause of death 
- Agree in principle ~ 

~~ 

• Local authorities more powers 
- Agree in principle BUT significant issues to work 

through ~~ 

• Regulation of~funeral services sector 
- Further work required 

• Changes to post-death decision making 
- Further work required 

ALLIN~CI.AllD 



Next steps 

• Who 
- MoH Lead 

e:,corv 
~" ~(j 

• o<::-
~ 

·~ 
- DIA, Justice, Police, MBIE, Police, Veterans' Affairs, LINZ 

+others ~ 

G·~'l} 
~ • What 0 

~ 

- Further policy work 

- Potentially further consultation 

ALLl!NiOCLARD 
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Law Commission Report on Death, Burial and Cremation: A new law for 
contemporary New Zealand 

The Burial and Cremation Act 1964 (the Act) provides a framework for the management of 
cemeteries, regulates the registration of crematoria (through regulations made under the Act) 
and provides a process for doctors to determine the cause of death when a person dies from 
natural causes. In addition to the Act, the Resource Management Act 1991, the Local 
Government Act 2002 and case law provide the framework for managing deaths, buria ls and 
cremations in New Zealand. 

The Law Commission Report 

The Law Commission has undertaken a comprehensive review of the Act as well as looking 
more broadly at death, burial and cremation law in New Zealand. As part of its review, the Law 
Commission held a series of public meetings throughout New Zealand, including meetings in 
a number of provincial centres with a significant Maori population where the practices of 
traditional tangihanga are well adhered to by the Maori community. Overall, over 260 
submissions were received from a range of groups, in addit ion to series of meetings with local 
government, religious and community groups. 

The Law Commission submitted its report (Death, Burial and Cremation: A new law for 
contemporary New Zealand) to Hon. Amy Adams, the Minister Responsible for the Law 
Commission, on 23 October 2015. 

The Law Commission concludes that the current legislative framework is out-of-date and does 
not reflect contemporary New Zealand. The report recommends replacing the Act with a new 
statute that would modernise the administrat ion of burials and cremations, allowing the 
administration to better reflect the wishes of New Zealanders. The report also notes that a new 
statute wou ld remove duplication between the Act and other legislation. 

The report makes 127 recommendations across the broad areas of cause of death 
certification, cemeteries and crematoria, the funeral services sector, and burial decisions. 

Death determination, cause of death certification and notification 
The report notes that the current process for determining the cause of death requ ires a 
plethora of documents to be submitted, some of which are unnecessary. The report 
recommends implementing a streamlined online process for death determination, certification 
and notification that would be managed by the Ministry of Health. 

The Law Commission makes a number of recommendations to clarify and improve the process 
for determining the cause of death. It notes that there is no system currently in place to address 
the high rate of error in the determinations of cause of death in New Zealand and therefore 
recommends establishing a national audit system, managed by the Ministry of Health, to 
address this issue. 

Cemeteries and crematoria 
The report recommends that all land in which bodies are buried should be deemed to be a 
cemetery. The report recommends placing new obligations on cemetery managers, who would 
either be the land owner, a group of community volunteers, or the local authority (local 
authorities currently own or manage around 70% of cemeteries in New Zealand). The report 
further recommends that local authorities be given a range of additional obligations and 
powers in relation to death and respectful disposal of bodies within their district. The proposed 
obligations on local authorities would include: 



• providing facilities for the disposal of bodies (such as cemeteries or crematoria) if there is 
Insufficient provision for disposal of bodies in the district 

• having a duty to dispose of a body (where there is no family member or other person to 
take responsibility of the deceased) 

• keeping a formal register of cemetery land 
• a power to inspect cemetery land where a manager may not be fulfilling obligations, and 
• an obligation to take over the management of failing cemeteries. 

The report also recommends allowing local authorities to approve the establishment of new 
crematoria through normal resource consent processes rather than requiring the separate 
authorisation of the Minister of Health that the current Act stipulates. 

The Commission notes that the current burial framework does not adequately cater to New 
Zealand's increasingly diverse cultural needs and recommends that any person or group 
should be able to apply to the local authority to establish a cemetery. The report recommends 
requiring local authorities to make covenants with the cemetery manager or land owner on 
which bodies are buried to agree how the land would be managed, as well as proposing a 
process for updating the certificate of title to note there .are bodies bl.lrred on the land. The 
report also recommends a mechanism to manage cemeteries run by a group of community 
volunteers, including allowing the volunteers to become listed on the certificate of title even 
though they would not own the land the cemetery is on. 

There is currently a prohibition on burying a body in any land that is not a cemetery, a 
denominational burial ground, a private burial ground or Maori burial ground if there is ~uch a 
place within 32 kilometres of the place of death where the body has been taken for burial . The 
Report recommends updating this by making it an offence to knowingly bury a body in any 
land that is not an approved cemetery. The report further recommends the introduction of a 
defence under which the defendant is not liable if they can show that it was impractical to 
transport the body to an approved cemetery and that the body was buried respectfully. 

The Commission recommends that the disinterment of a body remains an offence without 
appropriate consent, but recommends providing for cemetery managers, local authorities and 
the Environment Court to grant this consent instead of the Minister of Health. The Commission 
recommends providing for the Environment Court to be the decision maker for land-use and 
disinterment decisions for cemeteries managed by local authorities (so local authorities would 
not make final decisions on certain contentious issues for cemeteries they manage), as well 
as allowing land owners to appeal local authority decisions to the Environment Court as part 
of a transparent and independent decision making process. The Commission also 
recommends that it should also be possible for a person to apply directly to the High Court, 
the Family Court or the Maori Land Court for permission to disinter bodies, if they choose. 

Regulation of the funeral sector 
The report recommends that the funeral services sector should be regulated. The Law 
Commission recommends that the proposed new statute should require an applicant for 
registration to provide funeral seNices to demonstrate the absence of certain serious 
convictions, the absence of other conditions that would make a person incompetent to provide 
funeral services and that the applicant is adequately qualified to provide funeral services. The 
report also recommends that the statute impose a number of duties on the managers of funeral 
service businesses. 

The report also notes that there was widespread concern about the communication of funeral 
costs and recommended that funeral service providers should be required to publish and make 
available a price list of all the funeral goods and services it provides. 



The report also suggests creating new statutory duties with respect to the disposal of bodies; 
specifically that the new statute should create a duty on every person to treat any human body 
or human remains with respect, and disposing of the body 'without undue delay, taking into 
account the mourning needs of the bereaved and any ceremonies to be performed'. 

Burial Decisions 
There are a number of powers and duties relating to decision making after a death, but these 
are generally found in common law rather than statute. The report proposes introducing a new 
statutory framework for burial decisions that would explicitly consider the expressed wishes of 
the deceased, their religious and cultural beliefs (including specifically making provision for 
tikanga Maori practices), and legal certainty around burial decisions (as opposed to relying on 
case law). 

To give effect to this, the Commission suggests that a proposed new statute should enable 
people to appoint a trusted person as a 'deceased's representative' to make decisions about 
the funeral and dealing with their body after their death. The Commission recommends that 
the executor of the will should continue to have the power and duty to make decisions about 
the body and about funeral arrangements if the family does not agree, as well as administering 
the deceased person's property. However the Commission further recommends that this rule 
should be subject to the overriding right of any deceased's representative appointed by the 
deceased person before their death. 

While the proposed statute may alleviate uncertainty and decrease the likelihood of disputes, 
the courts may still need to intervene. The report suggests that the Family Court and the Maori 
Land Court should be able to hear cases in addition to the High Court. 

The Proposed Government Response and Further Work 

The Government is required to present its response to the report of the Law Commission's 
report (Death, Burial and Cremation: A new law for contemporary New Zealand) to the House 
by 21 April 2016. This is on track. 

Generally speaking, officials agree with many of the recommendations but further policy work 
needs to be undertaken to develop a regulatory impact statement (including options analysis) 
that would determine the need for, and content of, a new statute, or statutes, to replace the 
Burial and Cremation Act 1964. 
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In confidence 

Office of the Associate Minister of Health and the Minister of Internal Affairs 

Cabinet Social Policy Committee 

Response to the Law Commission Report on Death, Burial and Cremation 

Proposal 

1 This paper seeks agreement to table the attached government response to the Law 
Commission's report Death, Burial and Cremation: A new law for contemporary 
New Zealand (the Report). The Government is required to respond by 21 April 
2016 under Cabinet Office Circular CO (09) 01 , which prescribes a 120 working 
day limit. 

Executive Summary 

2 The Law Commission submitted its report to Hon. Amy Adams, the Minister 
Responsible for the Law Commission, on 23 October 2015. The report contained 
127 recommendations to improve the law in four areas: cause of death certification, 
cemeteries and crematoria, the funeral sector, and burial decisions. 

3 The Law Commission recommends replacing the outdated Burial and Cremation 
Act 1964 (the Act) with a new statute to modernise the law around deaths, burials 
and cremations; improving the process for determining, certifying and notifying 
deaths; and ensuring the law around burials and cremations better reflects the 
wishes of New Zealanders. 

4 As part of this proposed new regime, the Law Commission recommends providing 
local authorities with powers to make decisions about burials and cremations within 
their district, as well as placing a range of new obligations on local authorities as 
part of their new responsibilities. The report further recommends regulating the 
funeral services industry, as well as introducing new rules around the 
implementation of burial decisions and funeral arrangements, changing court 
jurisdictions to allow the Family Court and Maori Land Court to hear disputes as 
well as the High Court, and creating new offences relating to the disrespectful 
treatment of dead bodies and unlawful burial. 

5 In general, I have no major disagreements with the recommendations set out in the 
report. However, further policy work and consultation is required on specific 
elements of the recommendations to establish the scope and severity of the issues 
identified by the Law Commission before final positions can be reached on the 
extent and nature of the Government response to the recommendations. 

Background 

6 The Burial and Cremation Act 1964 (the Act) provides a framework for the 
management of cemeteries, regulates the registration of crematoria (through 
regulations made under the Act) and provides a process for doctors to determine 
the cause of death when a person dies from natural causes. In addition to the Act, 
the Resource Management Act 1991 , the Local Government Act 2002 and case 



law provide the framework for managing deaths, burials and cremations in New 
Zealand. 

The Law Commission Report 

7 The Law Commission has undertaken a comprehensive review of the Act as well 
as looking more broadly at death, burial and cremation law in New Zealand. As 
part of its review, the Law Commission held a series of public meetings throughout 
New Zealand, including meetings in a number of provincial centres with a 
significant Maori population where the practices of traditional tangihanga are well 
adhered to by the Maori community. Overall , over 260 submissions were received 
from a range of groups, in addition to series of meetings with local government, 
religious and community groups. 

8 The Law Commission concludes that the current legislative framework is out-of
date and does not reflect contemporary New Zealand. The report recommends 
replacing the Act with a new statute that would modernise the administration of 
burials and cremations, allowing the administration to better reflect the wishes of 
New Zealanders. The report also notes that a new statute would remove 
duplication between the Act and other legislation. 

9 The report makes 127 recommendations across the broad areas of cause of death 
certification, cemeteries and crematoria, the funeral services sector, and burial 
decisions. 

Death determination, cause of death certification and notification 

1 O The report notes that the current process for determining the cause of death 
requires a plethora of documents to be submitted, some of which are unnecessary. 
The report recommends implementing a streamlined online process for death 
determination, certification and notification that would be managed by the Ministry 
of Health. 

11 The Law Commission makes a number of recommendations to clarify and improve 
the process for determining the cause of death . . It notes that there is no system 
currently in place to address the high rate of error in the determinations of cause 
of death in New Zealand and therefore recommends establishing a national audit 
system, managed by the Ministry of Health, to address this issue. 

Cemeteries and crematoria 

12 The report recommends that all land in which bodies are buried should be deemed 
to be a cemetery. The report recommends placing new obligations on cemetery 
managers, who would either be the land owner, a group of community volunteers, 
or the local authority (local authorities currently own or manage around 70% of 
cemeteries in New Zealand). The report further recommends that local authorities 
be given a range of additional obligations and powers in relation to death and 
respectful disposal of bodies within their district. The proposed obligations on local 
authorities would include: 

12.1 providing facilities for the disposal of bodies (such as cemeteries or 
crematoria) if there is insufficient provision for disposal of bodies in the 
district 



12.2 having a duty to dispose of a body (where there is no family member or 
other person to take responsibility of the deceased) 

12.3 keeping a formal register of cemetery land 

12.4 a power to inspect cemetery land where a manager may not be fulfilling 
obligations, and 

12.5 an obligation to take over the management of failing cemeteries. 

13 The report also recommends allowing local authorities to approve the 
establishment of new crematoria through normal resource consent processes 
rather than requiring the separate authorisation of the Minister of Health that the 
current Act stipulates. 

14 The Commission notes that the current burial framework does not adequately cater 
to New Zealand's increasingly diverse cultural needs and recommends that any 
person or group should be able to apply to the local authority to establish a 
cemetery. The report recommends requiring local authorities to make covenants 
with the cemetery manager or land owner on which bodies are buried to agree how 
the land would be managed, as well as proposing a process for updating the 
certificate of title to note there are bodies buried on the land. The report also 
recommends a mechanism to manage cemeteries run by a group of community 
volunteers, including allowing the volunteers to become listed on the certificate of 
title even though they would not own the land the cemetery is on. 

15 There is currently a prohibition on burying a body in any land that is not a cemetery, 
a denominational burial ground, a private burial ground or Maori burial ground if 
there is such a place within 32 kilometres of the place of death where the body has 
been taken for burial. The Report recommends updating this by making it an 
offence to knowingly bury a body in any land that is not an approved cemetery. The 
report further recommends the introduction of a defence under which the defendant 
is not liable if they can show that it was impractical to transport the body to an 
approved cemetery and that the body was buried respectfully. 

16 The Commission recommends that the disinterment of a body remains an offence 
without appropriate consent, but recommends providing for cemetery managers, 
local authorities and the Environment Court to grant this consent instead of the 
Minister of Health. The Commission recommends providing for the Environment 
Court to be the decision maker for land-use and disinterment decisions for 
cemeteries managed by local authorities (so local authorities would not make final 
decisions on certain contentious issues for cemeteries they manage), as well as 
allowing land owners to appeal local authority decisions to the Environment Court 
as part of a transparent and independent decision making process. The 
Commission also recommends that it should also be possible for a person to apply 
directly to the High Court, the Family Court or the Maori Land Court for permission 
to disinter bodies, if they choose. 

Regulation of the funeral sector 

17 The report recommends that the funeral services sector should be regulated. The 
Law Commission recommends that the proposed new statute should require an 
applicant for registration to provide funeral services to demonstrate the absence of 



certain serious convictions, the absence of other conditions that would make a 
person incompetent to provide funeral services and that the applicant is adequately 
qualified to provide funeral services. The report also recommends that the statute 
impose a number of duties on the managers of funeral service businesses. 

18 The report also notes that there was widespread concern about the communication 
of funeral costs and recommended that funeral service providers should be 
required to publish and make available a price list of all the funeral goods and 
services it provides. 

19 The report also suggests creating new statutory duties with respect to the disposal 
of bodies; specifically that the new statute should create a duty on every person to 
treat any human body or human remains with respect, and disposing of the body 
'without undue delay, taking into account the mourning needs of the bereaved and 
any ceremonies to be performed'. 

Burial Decisions 

20 There are a number of powers and duties relating to decision making after a death, 
but these are generally found in common law rather than statute. The report 
proposes introducing a new statutory framework for burial decisions that would 
explicitly consider the expressed wishes of the deceased, their religious and 
cultural beliefs (including specifically making provision for tikanga Maori practices), 
and legal certainty around burial decisions (as opposed to relying on case law). 

21 To give effect to this, the Commission suggests that a proposed new statute should 
enable people to appoint a trusted person as a 'deceased's representative' to make 
decisions about the funeral and dealing with their body after their death. The 
Commission recommends that the executor of the will should continue to have the 
power and duty to make decisions about the body and about funeral arrangements 
if the family does not agree, as well as administering the deceased person's 
property. However the Commission further recommends that this rule should be 
subject to the overriding right of any deceased's representative appointed by the 
deceased person before their death. 

22 While the proposed statute may alleviate uncertainty and decrease the likelihood 
of disputes, the courts may still need to intervene. The report. suggests that the 
Family Court and the Maori Land Court should be able to hear cases in addition to 
the High Court. 

The Proposed Government Response and Further Work 

New Statute 

23 I agree with the Law Commission that the Burials and Cremations Act 1964 is 
outdated, overly prescriptive and overlaps with other legislation such as the Local 
Government Act 2002 and the Resource Management Act 1991 . I agree in 
principle that a new statute could be developed to streamline and clarify the death 
determination, certification and notification. However, significant further policy work 
and consultation would be required to confirm the detail of any potential legislation. 

Cause of Death Certification 



24 The proposed changes to death determination, certification, and notification take a 
pragmatic approach to addressing issues in current practice. I support the 
establishment of an online cause of death certification system and the introduction 
of cause of death auditing and training. The proposed changes would help improve 
the quality of the clinical information that is used to collate national cause of death 
statistics which are widely used in health research and for mortality review. They 
would also facilitate the monitoring of individual doctors' practices around cause of 
death certification where criminal activity is suspected. 

25 Online cause of death certification would also improve the speed, and accuracy, of 
death information provided to the Registrar General. A joined-up online death 
registration and certification service would enable the Registrar General to provide 
a more effective service to families. 

Cemeteries and Crematoria 

26 I agree in principle that it is appropriate for local authorities to manage local burial 
and cremation matters, as a local authority will understand, and be more 
responsive to, the needs of its community better than a central government 
department. I also support the simplification of matters such as approvals for 
disinterments and burials on private land. It is noted that these proposed changes 
will place new obligations on local authorities who have not been consulted on 
these changes outside of the Law Commission's review. 

27 However, the Department of Internal Affairs does not fully agree that the 
Environment Court is the appropriate body to make land use, disinterment, and 
other decisions in the case of local authority cemeteries. The Department of 
Internal Affairs has further concerns that the proposed approach would lead to 
discrepancies between the treatment of cemeteries operated by local authorities 
and those operated by others, and considers that further policy work would need 
to be undertaken to consider the development of an alternative decision
making/approval framework for disinterments and inconsistent uses of local 
authority cemetery land. This work would require consultation with local authorities 
to ensure any proposed approval framework follows an appropriate process that 
considers both the procedural requirements required for a transparent decision 
making process while remaining sensitive to the needs of the public regarding 
death and burial. 

The Funeral Sector 

28 More policy work would be required before the Government can reach a position 
on the Law Commission's recommendation for the regulation of the funeral 
services sector. In particular, a thorough examination of the current situation would 
be required to assess whether there is a sufficiently strong case for regulation in 
the sector. The imposition of an occupational regulation regime is a significant step 
that would impose additional costs on service providers and ultimately consumers. 
Further work would therefore be required to ascertain the exact nature and extent 
of any problem and assess the options, both regulatory and non-regulatory, for 
addressing that problem. The Government notes that the Law Commission 
indicates that it did not find evidence of widespread problems or abuse within the 
funeral sector but proposed regulating the industry due to concerns it uncovered 
during its review. 



Burial Decisions 

29 More policy work would be required before the Government can reach a position 
on the Law Commission recommendations about a new legislative framework for 
burial decisions. Legislation on how burial decisions are made and upheld would 
have implications for court jurisdictions and the impacts need to be carefully 
assessed before a final position can be reached. 

Consultation 

30 The following agencies were consulted: Department of Internal Affairs, Ministry of 
Justice, Ministry of Business, Innovation and Employment, Ministry of Health, Land 
Information New Zealand, New Zealand Police, Veterans' Affairs, and Treasury. 
The Law Commission was also consulted, and the Department of Prime Minister 
and Cabinet and State Services Commission were informed. 

Financial implications 

31 This paper only seeks agreement to proceed with further work on the need for, and 
implications of, a new statute (or statutes) covering death, burials and cremations 
so there are no direct financial implications. Any financial implications will be 
considered as part of future policy work. 

Human rights 

32 This paper only seeks agreement to proceed with further work on need for, and 
implications of, a new statute (or statutes) covering death, burials and cremations 
so there are no direct human rights implications. Any human rights implications will 
be considered as part of future policy work. 

Legislative implications 

33 This paper only seeks agreement to proceed with further work on the need for, and 
implications of, a new statute (or statutes) covering death, burials and cremations 
so there are no direct legislative implications. Any legislative implications will be 
considered as part of future policy work. 

Regulatory impact analysis 

34 Treasury has advised that a Regulatory Impact Statement is not required at this 
time because this paper only seeks agreement to undertake further policy 
development. A Regulatory Impact Statement would be completed as part of any 
future policy work that recommends legislative change. 

Gender implications 

35 There are no gender implications in relation to the steps recommended in this 
paper. 

Disability perspective 

36 There are no implications for people with disabilities in relation to the steps 
recommended by this paper. 



Publicity 

37 If it is agreed that further work should be undertaken, it is proposed that 
consultation on any potential changes would be undertaken with the public 
because of the personal nature of the proposals concerning death, burial and 
cremation. In addition, because of the significant obligations and powers that would 
be placed on local authorities, it is proposed that consultation with local 
government is undertaken. 

Recommendations 

The Associate Minister of Health and the Minister of Internal Affairs recommends that the 
Committee: 

1 Note that on 23 October 2015, the Minister Responsible for the Law Commission 
presented the Law Commission's report entitled Death, Burial and Cremation: A 
New Law for Contemporary New Zealand, to the House. 

2 Note that the Law Commission recommended that the Government: 

2.1 

2.2 

2.3 

2.4 

2.5 

2.6 

2.8 

replaces the Burial and Cremation Act 1964 with a new statute for burial , 
cremation and funerals to be administered by the Department of Internal 
Affairs; 

streamlines the requirements for determining, notifying and certifying 
deaths, including by implementing an online cause of death certification 
process managed by the Ministry of Health and establishing a system for 
auditing cause of death determinations; 

denotes all land that has a body buried on it (except urupa set aside under 
the Te Ture Whenua Maori Act 1993) as a cemetery and place new 
obligations on cemetery managers relating to the cemetery and its 
registration and operation; 

allows local authorities to make decisions about burial and cremation 
matters in their districts (instead of the Ministry of Health); 

places new obligations on local authorities to maintain a register of 
cemeteries and provide cemetery services where none exist; 

introduces regulation for the funeral services sector to require individuals to 
meet certain criteria and register before they can provide funeral services, 
as well as implement stronger consumer protections to protect vulnerable 
consumers; 

creates a new statutory framework for burial decisions and funeral 
arrangements, including changing the jurisdiction of the courts to allow the 
Family Court and Maori Land Court to hear disputes as well as the High 
Court; and 

creates offences relating to the disrespectful treatment of dead bodies and 
unlawful burial. 



3 Note the views of the Ministry of Health and the Department of Internal Affairs 
(including Local Government), and the advice that: 

3.1 they agree that the processes around the detennination, notification and 
certification of cause of death could be streamlined through a new statute, 
including the introduction of an online portal, but the detail of this proposed 
statute requires significant further work; 

3.2 they agree in principle that is it appropriate for local government to manage 
local burial and cremation matters, as a local Council will understand and 
be more responsive to the needs of its community than the Ministry of Health 
(which currently holds responsibility for making decisions in these areas); 

3.3 further policy work needs to be undertaken to detennine the nature and 
scale of any problems before a position can be reached concerning the 
regulation of the funeral services sector; and 

3.4 the Ministry of Justice has advised that further policy work needs to be 
undertaken to reach a position concerning burial decision making and the 
refonn of offences relating to the treatment of dead bodies and changes to 
court jurisdiction relating to settling disputes. 

4 Approve the proposed Government response, attached to this submission, to the 
report of the Law Commission entitled Death, Burial and Cremation: A new law for 
contemporary New Zealand. 

5 Note that the Government response must be presented to the House by 21 April 
2016. 

6 Invite the Minister of Health to present the Government response to the House. 

7 Agree that Ministry of Health officials should lead further policy work, supported by 
other agencies, on the need for, and content of, a new statute, or statutes, to 
replace the Burial and Cremation Act 1964. 

8 Note that the Ministers of Health, Internal Affairs, Local Government, and Justice, 
will report back to Cabinet with proposed next steps as Government priorities allow. 

Authorised for lodgement 

Hon Peter Dunne 
Minister of Internal Affairs 
Associate Minister of Health 
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Response to the Law Commission Report on Death, Burial and 0.... 
Cremation OJ-U 
To: Hon Peter Dunne, Associate Minister of Health ~ "'\. 
Copy to: Hon Dr Jonathan Coleman, Minister of Health 

Purpose 
This report provides you with additional context behind the attached Cabinet Paper and draft 
Government Response to the Law Commission's report on Death, Burial and Cremation in New Zealand. 

Key points 
• Attached to this report is the draft Government Response to the Law Commission's report entitled 

Death, Burial and Cremation: A new law for contemporary New Zealand (the Report). The 
Government Response includes input from the Ministry of Health. the Department of Internal Affairs, 
the Ministry of Justice and the Ministry of Business. Innovation and Employment (MBIE). 

• Also attached is a draft Cabinet Paper seeking Cabinet's approval for you to table the Government 
Response. The Cabinet Paper outlines the key findings of the Report and the main points of the 
Government Response. If Cabinet approval is obtained, then the Government Response needs to 
be tabled before 20 April 2016. 

• The Government Response is conservative, noting that further policy is required on a number of 
recommendations to understand the issues raised by the Law Commission before a Government 
position can be reached. The Ministry of Health is committed to leading this further work, with support 
from other agencies. to ensure the work is given suitable priority. 

Contacts: Dr Stewart Jessamine, Acting Director of Public Health 

Sally Gilbert, Manager, Environmental and Border Health 
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Response to the Law Commission Report on Death, Burial and 
Cremation 

Recommendations 
The Ministry recommends that you: 

a) Note the attached Government Response to the Law Commission's report Death, 
Burial and Cremation: A new law for contemporary New Zealand; 

b) Sign the attached Cabinet Paper seeking permission to table the Government 
Response; 

c) Note that Ministry of Health officials will give high priority to the development of 
further policy work in this area. 

Phil Knipe 
Acting Director 
Protection, Regulation and Assurance Business Unit 

Minister's signature: 

Date: 

Yes/ No 
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Response to the Law Commission Report on Death, Burial and 
Cremation 

1. The Law Commission submitted its report, Death, Burial and Cremation: A new law for contemporary 
New Zealand (the Report) to Hon. Amy Adams, the Minister Responsible for the Law Commission, on 
23 October 2015. The Government is required to respond by 20 April 2016 under Cabinet Office 
Circular CO (09) 01 , which prescribes a 120 working day limit. 

2. The Burial and Cremation Act 1964 (the Act), provides a framework for the management of 
cemeteries, regulates crematoria, and provides a process for doctors to determine the cause of death 
when a person dies from natural causes. In addition to the Act, the Resource Management Act 1991 , 
the Local Government Act 2002 and case law provide the principle frameworks for managing deaths, 
burials and cremations in New Zealand. The Ministry of Health is responsible for administering the Act 
so has led the development of the draft Government Response and the Cabinet Paper. 

The Report 
3. The Law Commission recommends replacing the Act with a new statute to modernise the law around 

deaths, burials and cremations; improving the process for determining, certifying and notifying deaths; 
and ensuring the law around burials and cremations better reflects the wishes of New Zealanders. 

4. The Law Commission has undertaken a comprehensive review of the Act as well as looking more 
broadly at death, burial and cremation law in New Zealand. As part of its review, the Law Commission 
held a series of public meetings throughout New Zealand with local government. religious and 
community groups, including meetings in a number of provincial centres with significant Maori 
populations, where the practices of traditional tangihanga are well adhered to by the Maori community. 
Over 260 submissions were received on the Law Commission's proposals from a range of groups. 
This number of submissions represents a high level of response for a Law Commission review and 
indicates the strong interest many New Zealanders have in these matters. 

5. Despite the Ministry of Health having responsibility for the administration of the Act, most of the Law 
Commission's 127 recommendations would have greater impacts on other agencies. The 
recommendations that would affect the Ministry of Health all relate to death determination, cause of 
death certification and notification. Other recommendations make structural changes to how death, 
cremation and burial are handled in New Zealand, including transferring responsibility for making local 
decisions about burial and cremation to local government, and creating a new statutory regime for 
making and enforcing burial decisions. 

Ministry of Health Officials' Views 
6. As discussed in Health Report 20151808, Health officials support the Law Commission's 

recommendations. Most notably, the Report makes a number of recommendations to shift decision
making powers regarding burial, cremation and disinterment from the Ministry to Health to local 
government. Health officials agree with the Law Commission that local government is the more 
appropriate agency to manage local burial and cremation matters, as a Council will understand, and 
be responsive to, the needs of its local community. Health officials also support the simplification of 
matters such as approvals for disinterments and burials on private land. 

7. The Ministry supports the recommended changes to revise the timeframe for completion of death 
certification and the transfer of bodies from their place of death to funeral premises, as well as the 
rules around when a doctor can certify cause of death for a person that was not their patient. 

8. The Ministry also supports the Law Commission's recommendations to streamline the certification 
process and transfer of information from certifying doctors to funeral directors, the Department of 
Internal Affairs and the Ministry of Health. Health officials support the setting up of an online death 
certification system and the introduction of cause of death auditing and training. These changes would 
help improve the quality of the clinical information that is used to collate national cause of death 
statistics which are widely used in health research and for mortality review. They would also facilitate 
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the monitoring of individual doctors' practices around cause of death certification where criminal 
activity is suspected. 

9. Health and Internal Affairs officials have already agreed to create an electronic medical certificate of 
cause of death. Officials hope to leverage off the Ministry of Social Development's experience of 
moving doctor's certificates online. Work will also be starting soon on the longer term vision of fully 
joined up and integrated services between agencies. 

The Government Response 

10. Health officials found that the required format of the Government Response made it difficult to express 
the views of different agencies. The Government Response is therefore very conservative, and 
downplays the level of agreement on the Law Commission's recommendations. To accommodate all 
agencies' views, and to present a cohesive all-of-Government view within statutory timeframes, the 
Government Response notes that there is no major disagreement with the recommendations of the 
Law Commission but does not provide a final Government position on the majority of the Law 
Commission's recommendations. Officials generally agreed in principle with the recommendations 
but, as the Government Response notes, further policy work and consultation is required to establish 
the scope and severity of the issues identified by the Law Commission. 

11 . In addition, the Cabinet Paper only seeks approval for further policy work to be undertaken. Given the 
uncertainty around the scope and scale of further policy work, the Cabinet Paper states that the work 
would be progressed as Government priorities allow. However, Health officials view the work to reform 
the law around death, burial and cremation as a priority. Officials will lead further policy work, with 
support from other agencies, to investigate the scope of the issues identified by the Law Commission 
and outline proposals for legislative and operational changes. Health officials note that other agencies 
may not prioritise the work in their own workstreams, however, most other agencies have indicated 
they are happy to support the Ministry of Health to undertake the work. 

Consultation with Other Agencies 
12. The Department of Internal Affairs and MBIE provided input and preliminary analysis on 

recommendations within their policy areas, and, along with the Ministry of Justice, provided comments 
on early drafts of the Cabinet Paper and Government Response to ensure it reflected their views 
accurately. A wider consultation as part of normal Cabinet processes was undertaken subsequently 
with other with government agencies including Department of Internal Affairs, Ministry of Justice, 
MBIE, Ministry of Health, Land Information New Zealand, New Zealand Police, Veterans' Affairs, 
and the Treasury. 

The Law Commission 

13. The Law Commission was consulted on the draft Government Response and the draft Cabinet Paper. 
The Law Commission considers that the draft Government Response gives an inaccurate message, 
in that it describes minor areas of disagreement and the need for more work in other areas, but does 
not describe the considerable areas in which there is agreement in principle with the 
recommendations. The Commission considers this will unnecessarily concern affected sectors and 
the public. 

The Department of Internal Affairs 

14. The Department of Internal Affairs (Internal Affairs portfolio) is supportive of the recommendations to 
streamline the death certification process and transfer of information from certifying doctors to funeral 
directors, the Department of Internal Affairs and the Ministry of Health. However, officials also noted 
that, while they do not disagree with the majority of the recommendations on regulation of the funeral 
sector, they couldn't specifically agree with them until further policy work can be undertaken. 
Departmental officials noted that there is little evidence that regulation is needed in the funeral sector, 
and that the need for regulation and the nature and extent of any regulation would need to be carefully 
considered. 
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15. The Department of Internal Affairs (Local Government portfolio) agreed in principle with the majority 
of the recommendations that relate to local government, as local authorities already have a significant 
role in the management of cemeteries and crematoria in New Zealand. However, the Department 
noted that the recommendations, if implemented, would have significant implications for local 
authorities and the Department of Internal Affairs, and further analysis would be necessary to 
determine: 

a. the scope and scale of the issues relating to cemetery and crematoria management that have 
led to the recommendation for new legislation; 

b. impacts on the local government sector, including the capacity of local authorities to take on 
new or expanded regulatory functions; 

c. whether the Department of Internal Affairs is the most appropriate agency to inherit burial and 
cremation regulatory functions; and 

d. whether other mechanisms to give effect to the recommendations are more appropriate, such 
as amending existing legislation or splitting the recommendations across multiple new statutes 
and administering agencies. 

MBIE 

16. MBIE was specifically interested in recommendations relating to th~ regulation of the funeral services 
industry. MBIE noted that it could not present a firm position on the recommendations until further 
work had been undertaken to understand more about the nature and scale of the problems in the 
funeral services industry. If issues were uncovered, there would be a range of potential options, 
including co-regulation and self-regulation, in addition to the legislative option recommended by the 
Law Commission. 

• 
Ministry of Justice 

17. The Ministry of Justice was the lead agency for recommendations relating to burial decisions. Ministry 
of Justice officials advised that their response to all of the Law Commission's recommendations was 
that 7he Government has directed the Ministry of Justice to analyse the Law Commission's 
recommendations and report back. Once this work is completed, the Government will form a final 
view on the Law Commission's recommendations. This work will be undertaken as Government 
priorities allow. " The Ministry of Justice did not support the inclusion of a timeframe for the additional 
work on a new legislative framework for burial decisions. 

New Zealand Police 

18. The New Zealand Police commented specifically on the response to the Law Commission's 
recommendations for burial decisions. In contrast with Justice officials, Police officials noted that they 
were disappointed in the wording of the Government Response regarding burial decisions, because 
they agreed with the Law Commission's advice that there is a "strong case for a new statutory 
framework". Police noted that most of the other areas that the Law Commission suggested for reform 
tend to be suggestions for modernisation or improvement, as opposed to the strong case for reform 
regarding burial decisions. Police wanted to see the strength of the Report relating to this aspect 
highlighted in the Cabinet Paper, and Ministers to be given the option of giving greater priority to this 
work with an associated separate recommendation. Police will brief the Minister of Police on their 
concerns with the Government Response. 

Summary 
19. The Ministry supports the views of both the Law Commission and the Police about the conservative 

nature of the Government Response. To this end, the Ministry supports leading further policy work to 
assess the extent of, and appropriate solutions to, the issues raised by the Law Commission in its 
Report. 

END. 
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Draft Work Programme for Death, Burial and 
Cremation Further Policy Work 

1. INTRODUCTION 

1. This document sets out the draft work programme to give effect to Cabinet's agreement that 
Ministry of Health (MoH) officials should lead further policy work, supported by other 
agencies, on the need for, and content of, a new statute, or statutes, to replace the Burial and 
Cremation Act 1964 [CAB-16-MIN-0163 refers]. 

2. The MoH is responsible for administ ering Burial and Cremation Act 1964 (the Act) and 
therefore led the development of the Government Response (and associated Cabinet paper) 
to the Law Commission's report Death, Burial and Cremation: A new law for contemporary 
New Zealand. As a continuation of this work, MoH has developed a draft of the work plan to 
outline the cross-Government work streams required to give effect to the Cabinet decision 
for further policy work to be completed. 

3. MoH is actively seeking input from other departments to agree: 

a. The nature of the further work required 

b. The involvement of their departments 

c. Timeframes for fu rther work to be completed, and 

d. Resources to be committed to relevant work streams. 

4. This document sets out four work streams (section 3) for each 'group' of recommendations 
made by the Law Commission: 

a. Certification of cause of death 

b. Burial and cremation 

c. Regulation of the funeral services sector, and 

d. Burial decisions. 

2. BACKGROUND 

Death, burial and cremation in New Zealand 

5. The Act provides a framework fo r the management of cemeteries, regulates crematoria, and 
provides a process for doctors to determine the cause of death when a person dies from 
natural causes. The MoH administers the Act. In addition to the Act, the Resource 
Management Act 1991, the Local Government Act 2002 and case law provide the principle 
frameworks for managing deaths, burials and cremations in New Zealand. 

DRAFT Work Plan - Burial and Cremation Further Work-10 May 2017 1 



The Law Commission Report 

6. The Law Commission undertook a comprehensive review of the Act as well as looking more 
broadly at death, burial and cremation law in New Zealand. The Law Commission submitted 
its report, Death, Burial and Cremation: A new law for contempora1y New Zealand (the 
Report) to Hon. Amy Adams, the Minister Responsible for the Law Commission, on 23 
October 2015. 

7. In the Report, the Law Commission made 127 recommendations, including replacing the 
Act with a new statute to modernise the law around deaths, burials and cremations; 
improving the process for determining, certifying and notifying deaths; and ensuring the 
law around burials and cremations better reflects the wishes of New Zealanders. 

The Government Response 

8. The Government tabled its response on 20 April 2016, as required by Cabinet Office Circular 
CO (09) 01 which prescribes a 120 working day limit. The response noted that the 
Government supports in principle introducing a new statute governing death, burial and 
cremation, particularly when viewed in light of the cross-over between the Act and the more 
modern Resource Management Act 1991 and the Local Government Act 2002. 

9. However, the report noted that further policy work and consultation is required on the 
detail of any proposed legislation, particular ly on its potential impact on local authorities, 
the funeral services sector and the jurisdiction of the courts. 

Cabinet Decisions 

10. On 18 April 2016, Cabinet considered a Paper on the Response to the Law Commission Report 
on Death, Burial and Cremation [CAB-16-MIN-0163 refers]. 

11. Cabinet noted that on 23 October 2015, the Minister Responsible for the Law Commission 
presented the Law Commission's report entitled Death, Burial and Cremation: A New Law 
for Contemporary New Zealand, to the House. 

12. Cabinet noted that the Law Commission recommended that the Government: 

2 

a. replaces the Burial and Cremation Act 1964 with a new statute fo r burial, 
cremation and funerals to be administered by t he Department of Internal Affairs; 

b. streamlines the requirements for determining, notifying and certifying deaths, 
including by implementing an online cause of death certification process managed 
by the Ministry of Health and establishing a system for auditing cause of death 
determinations; 

denotes all land that has a body buried on it (except urupa set aside under the Te 
Ture Whenua Maori Act 1993) as a cemetery and place new obligations on 
cemetery managers relating to the cemetery and its registration and operation; 

d. allows local authorities to make decisions about burial and cremation matters in 
their districts (instead of the Ministry of Health); 

e. places new obligations on local authorities to maintain a register of cemeteries and 
provide cemetery services where none exist; 
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f. introduces regulation for the funeral services sector to require individuals to meet 
certain criteria and register before they can provide funeral services, as well as 
implement stronger consumer protections to protect vulnerable consumers; 

g. 

h. 

creates a new statutory framework for burial decisions and funeral arrangements, 
including changing the jurisdiction of the courts to allow the Family Court and 
Maori Land Court to hear disputes as well as the High Court; and 

creates offences relating to the disrespectful treatment of dead bodies and 
unlawful burial. 

13. Cabinet noted the views of the Ministry of Health and the Department of Internal Affairs 
(including Local Government), and the advice that: 

a. they agree that the processes around the determination, notification and 
certification of cause of death could be streamlined through a new statute, 
including the introduction of an online portal, but the detail of this proposed 
statute requires significant further work; 

b. they agree in principle that is it appropriate for local government to manage local 
burial and cremation matters, as a local Council will understand and be more 
responsive to the needs of its community than the Ministry of Health (which 
currently holds responsibility for making decisions in these areas); 

c. further policy work needs to be undertaken to determine the nature and scale of 
any problems before a position can be reached concerning the regulation of the 
funeral services sector; and 

d. the Ministry of Justice has advised that further policy work needs to be undertaken 
to reach a position concerning burial decision making and the reform of offences 
relating to the treatment of dead bodies and changes to court jurisdiction relating 
to settling disputes. 

14. Cabinet approved the proposed Government response, attached to this submission, to the 
report of the Law Commission entitled Death, Burial and Cremation: A new law for 
contemporary New Zealand; noted that the Government response must be presented to the 
House by 21 April 2016 and invited the Minister of Health to present the Government 
response to the House. 

15. Cabinet agreed that Ministry of Health officials should lead further policy work, supported 
by other agencies, on the need for, and content of, a new statute, or statutes, to replace the 
Burial and Cremation Act 1964. 

16. Cabinet noted that the Ministers of Health, Internal Affairs, Local Government, and Justice, 
will report back to Cabinet with proposed next steps as Government priorities allow. 

Proposal for further work to give effect to Cabinet decisions 

Approaches to developing Regulatory Impact Statement/s 

17. To give effect to the Cabinet decision for further policy work to be undertaken, MoH 
proposes that a Regulatory Impact Statement (RIS) should be developed. The 
recommendations that would be agreed with and taken forward to become legislation 
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would require a RIS. However, even if some components of the Law Commission 
recommendations either do not require legislation (either because they can be 
implemented under existing legislation or the recommendation will not be progressed), the 
RIS framework provides a robust tool to guide the further policy development. 

18. MoH recognises that work on each workstream has the potential to progress at different 
rates. Therefore, MoH proposes a flexible an approach to RIS development. U all 
workstreams can be progressed at a similar rate a single RIS could be developed which 
covers all of recommendations made by the Law Commission. 

19. If this is not possible, MoH proposes that two separate RIS be developed. It is proposed that 
Workstreams 1-3 would feed into a single RIS that covers off three of the four key themes 
of the Law Commission report. Workstream 4 (Burial Decisions) would be the subject ofan 
independent RIS process. 

20. MoH is happy to 'hold the pen' on the RIS development, but with significant support and 
input from other departments. It is anticipated that other departments will lead certain 
workstreams, or components of workstreams, within their areas of expertise and 
responsibility. However, MoH may be able to provide additional resources to assist other 
departments to undertake further work where this cannot be completed due to other 
Government priorities. 

21. The Ministry of Justice and Ministry of Health will meet in mid-2017 to discuss proposals 
for progressing the further work for Workstream 4 and decide the approach for RIS 
development. 

Cabinet Papers • 
22. The diverse nature of the further work means that there may be further Cabinet papers 

required to get Cabinet approval for specific approaches. At a minimum, Cabinet approval 
would be required to proceed to providing drafting instructions to Parliamentary Counsel 
Office (PCO). These would be developed by MoH as required, with input from other 
departments. 

Drafting Instructions to PCO 

23. The proposed end point of this stage of the further policy work is to obtain Ministers' 
approval to provide PCO with drafting instructions for a new Act. The exact content and 
parameters of this proposed Act will be developed during the workstreams. 

Further steps 

24. This work plan only discusses in detail up until the provision of drafting instructions to PCO 
because the final state of what will be proposed will not be clear until further policy work 
has been undertaken. If Ministers' give approval for drafting instructions to be provided, 
then additional steps in the workplan will be added, including: 

a. Drafting the instructions for PCO 

b. Commenting on PCO drafts 

c. Introducing the bill or bills 

d. Supporting progress through the House 
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e. Implementation of the passed legislation 

3. WORKSTREAMS 

Workstream 1- Cause of Death Certification 

Background 

25. The report notes that the current process for determining the cause of death requires a 
plethora of documents to be submitted, some of which are unnecessary and therefore 
recommends implementing a streamlined online process for death determination, 
certification and notification that would be managed by the Ministry of Health. 

26. The report makes a number of recommendations to clarify and improve the process for 
determining the cause of death. The Law Commission notes that there is no system 
currently in place to address the high rate of error in the determinations of cause of death 
in New Zealand and therefore recommends establishing a national audit system, managed 
by the Ministry of Health, to address this issue. 

27. In the Government response, the Government noted that it agrees in principle that a new 
statute could be developed to streamline and clarify the processes for death determination, 
certification and notification. It commented that the proposed changes to death 
determination, certification, and notification take a pragmatic approach to addressing 
issues in current practice. 

28. The Government supports the establishment of an online cause of death certification system 
and the introduction of cause of death auditing and training. The proposed changes would 
help improve the quality of the clinical information that is used to collate national cause of 
death statistics which are widely used in health research and for mortality review, as well 
as improving the speed and accuracy of death information provided to the Registrar 
General. They would also facilitate the monitoring of individual doctors' practices around 
cause of death certification, where criminal activity is suspected. 

29. Some work under Workstream 1 is already underway. DlA and MoH have already 
established a joint initiative to develop an online cause of death certification system. Work 
on this project is ongoing. Further, the Law Commission recommended that nurses should 
be able to certify death in certain circumstances (Recommendation 9), and, in November 
2016, amendments were made to enable suitably qualified health practitioners to complete 
certificates of cause of death from January 2018. This change has been communicated to the 
sector. In addition, DIA is proposing to amend the Births, Deaths, Marriages and 
Relationships Registration Act 1995 to make certifying doctors and nurse practitioners 
responsible for notifying the BDM Registry about the deaths they complete certificates for 
(in line with Recommendation 7). 

30. Other changes proposed as part of a wider review of cause of death certification may be 
progressed by MoH alongside specific changes made in response to the Law Commission 
review. While not specifically responding to the Law Commission recommendations, it is 
proposed that additional proposals sought by the funeral directors sector could be 
progressed at the same time. Some of these additional proposals would require 
amendments to the Act, including to: 
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a. Establish a national (Ministry) or regional (DHB) register of medical referees that 
any Crematorium Authority can use (i.e. not specific to a crematorium authority). 

b. Change form to allow an appropriately qualified person to sign that there is no 
pacemaker present (e.g. person with NZDip in Funeral Directing and/or NZDip in 
Embalming or equivalent). Medical practitioners will often not be aware of what 
implants a deceased may have at the time of their death and it is better to allow 
the embalmer /funeral director to determine this. 

c. Recognise that Funeral Directors (not crematorium authorities) who coordinate 
the collection, collation and completion of forms. These are provided with the 
deceased to the crematorium authority and clarify access of funeral directors to 
medical referees, noting that many funeral directors are also crematorium 
authorities 

31. MoH also intends to undertake work to make amendments to the Cremation Regulations 
1973 (made under the Burial and Cremation Act 1964) alongside the workplan to amend 
the Act. These changes are proposed to include amendments to the regulations to allow 
medical referees to be appointed for locations rather than individual crematoria, and allow 
any medical referee to approve a cremation instead of the current hierarchy. MoH wil1 also 
seek to amend the regulations to clarify that that electronic forms are acceptable and can be 
held electronically. This amendment would clarify that the cremation forms are held by the 
crematorium authority and not by the medical referee or funeral directors (i.e. that there 
are no duplicates held anywhere), and say how long forms must be held for by inserting 
new provisions to this effect within Reg 9 (Records and Register). 

32. The Government response, and the corresponding Cabinet decision, noted that further 
policy work is required to confirm the detail of any potential legislation. Officials from the 
Ministry of Health have been requested to undertake this work and report back as 
Government priorities allow. The table below sets out the workplan to give effect to this. 

Stakeholders 

33. Key stakeholders for Workstream 1 - Cause of Death Certification are: 

a. MoH, and 

b. DIA (Births Deaths and Marriages, and the Office of Ethnic Communities) 

c. Police 

d. TPK, and 

e. MoJ. 

34. It is proposed that MoH leads the project, with close assistance from DIA. 
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• Establish cross-government working By 15 May • Working group Lead: MoH 
group 2017 established 

-
• Conside ration of Law Commission By S July • Final decisio n on Lead: MoH 

Recommendations 2017 acceptance or rejection 
of Law Commission 
Recommendations 

• Analysis of submissions to Law By30 July • Submissions to Law Lead:MoH 

~ Commission report 2017 Commission policy 
oaoers considered 

• Developme nt a nd analysis of potential By end of • Comprehensive options Lead:MoH 

" options for certification of the cause of October paper developed to 
death (including non-regulatory) 2017 inform development of 

RIS 

• Draft ing of Cert ification of Cause ofDeath By e nd of • Section of RIS drafted Lead: MoH with 
section of RIS Decembe r support from DIA 

2017 
If Cabinet approval for new legisla tion Is given, then additional steps In the workplan wi ll Include 
a. Dra fting the inst ructions fo r PCO 
b. Commenting on PCO drafts 

~ c. Introducing the b ill or bills 
d. Supporting progress through the House 
e. Implementation of the passed legislation 

Responsibility for these additional steps w ill be reassessed once the final Government recommendations are clear. 

Workstream 2 - Burial and Cremation 

Background 

Burials 

35. The report recommends that all land in which bodies are buried should be deemed to be a 
cemetery, and recommends placing new obligations on cemetery managers, who would 
either be the land owner, community managers, or the local authority. The report also 
recommends that local authorities be given a range of additional obligations and powers in 
relation to death and respectful disposal of bodies within their district. Officials agree with 
the Law Commission that local government is the more appropriate agency to manage local 
burial and cremation matters, as a Council will understand, and be responsive to, the needs 
of its local community. Officials also support the simplification of matters such as approvals 
for disinterments and burials on private land. 

36. The Government report noted there were areas of potential disagreement with the Law 
Commission's recommendations, for example around the use of the Environment Court to 
make land use decisions in the case of local authority cemeteries, and that further work 
would need to be undertaken. The Cabinet decision requested officials from the Department 
of Internal Affairs to undertake further work on this area and to report back as Government 
priorities allow. 

37. Further, the Government Response to the Recommendation of the Officers of Parliament 
Committee related to removing the requirement for cemetery trusts and reserve boards to 
undergo annual audits aligns with the process for undertaking further policy work with 
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regards to governance arrangements for trustee cemeteries. The Government Response to 
the above Officers of Parliament report noted that "the statutory requirement for these 
boards to be audited does not appear to be providing much public benefit, compared to the 
costs to undertake them. The Government agrees in principle with amending the Burial and 
Cremation Act 1964 to remove this statutory requirement, but intends to defer any final policy 
decision until it can be informed by the outcome of the Law Commission's review of this Act." 

38. Further conversations will be held to assess whether removing audit requirements for 
cemetery trusts and reserve boards should be progressed as an independent workstream 
(which would become Workstream 2a if required) that, if progressed, would result in this 
change being made in a Statues Amendment Bill in early 2018. Alternatively, this 
recommendation could be incorporated into the further work undertaken in Workstream 2 
alongside the other proposed changes. MoH and Treasury will meet to discuss the best 
approach to this issue in mid-2017. 

Crematoria 

39. The report recommends allowing local authorities to approve the establishment of new 
crematoria through normal resource consent processes rather than requiring the separate 
authorisation of the Minister of Heaith that the current Act stipulates. It recommends 
allowing local authorities to make decisions on the cremation of bodies not in an approved 
cremator (instead of the Medical Office of Health), and not restricting the scattering of ashes 
through statute. 

40. The Government Response agreed in principle that decisions relating to cremation and 
crematoria should be made by local authorities, but that further policy work is required. 
The Cabinet Paper noted that these proposed changes will place new obligations on local 
authorities who have not been consulted on these changes outside of the Law Commission 
review, and further consultation would be needed during the policy development process. 
The Cabinet decision requested officials from the Department of Internal Affairs to 
undertake further work on this area and to report back as Government priorities allow. 

Stakeholders 

41. Key stakeholders for Workstream 2: Burial and Cremation is: 

a. DIA local government 

b. MoH 

c. NZDF Veteran's Affairs 

d. Ministry for the Environment 

e. Maritime NZ (scattering of ashes) 

f. TPK 

g. Treasury. 

42. It may also be advantageous for LGNZ to be included in Workstream 2 given the potential 
impacts on local authorities. Further, a tikanga Maori policy perspective, in additional to the 
Government's perspective through TPK, could be facilitated through the Iwi Chairs Forum. 
It is proposed that any potential inclusions should be considered by the working group, once 
established. 

-----~-----
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43. It is proposed that DIA lead this workstream. 

Workstream 2 

Key activities/outputs Timing 

• Establish cross-government working By 15 May 
group for burials and cremation 2017 

• Consideration of Law Commission By end of 
Recommendations July 2017 

. Analysis of Law Commission submissions By end of 
and surveys. and Law Commission policy September 
papers 2017 

Performance 
measure(s) 
• Working group formed 

• Final decision on 
acceptance or rejection 
of Law Commission 
Recommendations 
relating to cemeteries, 
burials and 
disinterments 

• Final decision on 
acceptance or rejection 
of Law Commission 
Recommendations 
relating to cremation 
and crematoria 

• Clear understanding of 
rationale behind. and 
evidence for, Law 
Commission 
recommendations on 
cemeteries, burial and 
d isinterment 

~· Clear understanding of 

·.~~ 
rationale behind, and 
evidence for, Law 

• CJ~ Commissiun-- -
recommendations on 
cremation and 

~ 1:::-;: crematoria 

• Development and analysis of potential By end of • Two comprehensive 
options for cemeteries, burial and November options papers (one on 
disinterment 2017 burial, one on 

• Development and analysis of potential cremation) developed to 
options for cremations and crematoria inform development of 

RIS 

• Drafting of section of RIS - options By end of • Section of RIS drafted 
analysis December • 

2017 

Resources 

Lead: DIA 

Lead: DIA 

l~ 

c} 
~~ 

~ 1~ 
Lead: DIA 

Lead: DIA 

Lead: DIA with 
support from MoH 

See Workstream 1 for additional steos to be added if Cabinet annroval to nroceed with lemslation is Piven. 

Workstream 3 - Regulation of the funeral services sector 

Background 

44. The report recommends that the funeral services sector should be regulated through the 
proposed new statute for death, burial and cremation. The recommendations include 
requiring an applicant for registration to provide funeral services to demonstrate the 
absence of certain serious convictions, the absence of other conditions that would make a 
person incompetent to provide funeral services and that the applicant is adequately 
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qualified to provide funeral services. The report also recommends that the statute impose a 
number of duties on the managers of funeral service businesses. 

45. The report also notes that there was widespread concern about the communication of 
funeral costs and recommends that funeral service providers should be required to publish 
and make available a price list of all the funeral goods and services it provides. 

46. The report also suggests creating new statutory duties with respect to the disposal of 
bodies; specifically that the new statute should create a duty on every person to treat any 
human body or human remains with respect, and a requirement to dispose of the body 
'without undue delay, taking into account the mourning needs of the bereaved and any 
ceremonies to be performed'. 

4 7. The Government Response noted that more policy work is required before the Government 
can reach a position on the Law Commission's recommendations for the regulation of the 
funeral services sector. In particular, a thorough examination of the current situation would 
be required to assess whether there is a strong case for regulation in the sector, or whether 
other options such co-regulation or industry-led self-regulation could be more appropriate. 
The Law Commission indicated that limited evidence of widespread problems of abuse 
within the funeral sector was found during its review, noting that the majority of those 
acting within the funeral sector do so with integrity and high standards, but supports 
regulating the industry due to concerns uncovered during its review. 

48. The Government response noted that the imposition of an occupational regulation regime 
is a significant step that would impose additional costs on service providers and, ultimately, 
consumers. Further work is therefore required to ascertai n the exact nature and extent of 
any problem and assess the options, both regulatory and non-regulatory, for addressing 
that problem. Officials have been requested to undertake further work and report back to 
Cabinet as Government priorities allow. 

49. In addition, Police has requested that a standalone item is added to workstream 3 to 
undertake further policy work in relation to the seizure of a body (discussed in Chapter 24 
in the Law Commission Report and covered by recommendations 119-125). The Law 
Commission did not support conferring a specific statutory power on Police to seize a body 
in the case of contested burial, and concludes that the court should have the power to issue 
a warrant allowing Police to take custody of the body for the purpose of returning it to the 
legal decision-maker or for the purposes of enforcing the court's orders. It is proposed that 
workstream 3 includes this further policy work and analyses any potential regulatory 
changes. 

Stakeholders 

so. Stakeholders for Workstream 3 - regulation of the funeral services sector are 

a. MoH 

b. Internal Affairs 

c. MBIE 

d. Police 

The lead agency for workstream 3 will be decided once the working group has met. 
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Key activities/ outputs Timing Performance Resources 
measure(s) 

• Establish cross-government working By 15 May • Working group formed Lead:TBC 
group 2017 

• Consideration of Law Commission By end of • Final decision on Lead: TBC 
Recommendations July 2017 acceptance or rejection 

of Law Commission 
Recommendations 

• Analysis of potent ial options for regulation By end of • Comprehensive options Lead:TBC 

~ (or otherwise) of the funeral services October paper developed to 
sector 2017 inform development of 

RIS 

• Drafting of regulation of funeral services By end of • Section ofRIS drafted Lead: MoH with 
sector section of RIS - options analysis December support from TBC 

2017 

~~ y 

See Workstream 1 for additional steps to be added If Cabinet aooroval to proceed with legislation is given. 

Workstream 4 - Burial Decisions o' 
52. MoH and Moj will meet mid-2017 to discuss the approach to undertaking work in 

workstream 4, including discussion of timeframes and whether a separate RlS will be 
required. 

Background 

53. There are a number of powers and duties relating to decision making after a death, but these 
are generally found in common law rather than statute. The Law Commission's report 
proposes introducing a new statutory framework for burial decisions that would explicitly 
consider the expressed wishes of the deceased, their religious and cultural beliefs (including 
specifically making provision for tikanga Maori practices), and legal certainty around burial 
decisions (as opposed to relying on case law). 

54. To give effect to this, the Commission suggests that a proposed new statute should enable 
people to appoint a trusted person as a 'deceased's representative' to make decisions about 
the funeral and dealing with their body after their death. The Commission recommends that 
the executor of the will would continue to have the power and duty to make decisions about 
the body and about funeral arrangements if the family does not agree, as well as 
administering the deceased person's property. However, the Commission further 
recommends that this rule should be subject to the overriding right of any deceased's 
representative appointed by the deceased person before their death. The report notes that, 
while the proposed statute may alleviate uncertainty and decrease the likelihood of 
disputes, the courts may still need to intervene. The report suggests that the Family Court 
and the Maori Land Court should be able to hear cases in addition to the High Court 

55. The Government response noted that more policy work is required before the Government 
can reach a position on the Law Commission recommendations about a new legislative 
framework for burial decisions. Legislation on how burial decisions are made and upheld 
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would have implications for court jurisdictions and the impacts need to be carefully 
assessed before a final position can be reached. 

56. The Cabinet Decision requested Officials from the Ministry of Justice have been undertake 
further work on this area and to report back as Government priorities allow. 

Stakeholders 

57. Stakeholders for Workstream 4 - burial decisions are 

a. MoJ 

b. Police 

c. DIA 

d. TPK 

58. It is proposed that Ministry of Justice is the lead agency for Burial Decisions, with support 
and input from the New Zealand Police and Ministry of Health. 

Key activities/outputs Timing Performance Resources 
measure(s) 

• Establish cross-government working 
group 

• Consideration of Law Commission 
Recommendations 

TBC 

TBC 

• Analysis of potential options for burial and TBC 
post-death decision making 

• Drafting of burial decision section of RIS - TBC 
options analysis 

• Working group formed 

• Final decision on 
acceptance or rejection 
of Law Commission 
Recommendations 

Lead:TBC 

Lead: TBC 

• Comprehensive options Lead: TBC 
paper developed to 
inform development of 
RIS 

• Section of RIS drafted Lead: MoH with 
support from TBC 

See Workstream 1 for additional ste ls to be added if Cabinet a roval to roceed with 1.e islation is iven. 
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Security classification: In-Confidence 

Health Report number: 20180472 

Quill record n umber: N/A 
File number: AD62-14-18 

Action required by: Routine 

Death, Burial and Cremation in NZ: Implementation of the Law ~ 
Commission's Recommendations l\.q) 
To: Hon Dr David Clark, Minister of Health 

Purpose 
This briefing updates you on Health officials' work to implement the Government's response to the Law 
Commission's recommendations in its report Death, Burial and Cremation in New Zealand. 

Key points 
• In 2015, the Law Commission reported on Death, Burial and Cremation in New Zealand and made 

127 recommendations to improve the law on death certification, cemeteries and crematoria, the 
funeral sector, and burial decisions. In 2016, the former Government accepted almost all of the Law 
Commission's recommendations but requested officials undertake further work. In 2017, the 
Government accepted the recommendation of the Maori Affairs Committee's report, Inquiry into 
wh~nau access to and management of tDpapaku, that the Government consider implementing the 
recommendations suggested by the Law Commission. 

• The Ministry of Health has been leading policy work to develop options for implementing the Law 
Commission's recommendations, because the Ministry administers the Burial and Cremation Act 
1964, and because divesting the Ministry of the non-Health responsibilities in the Act will release 
resources for core health work. The scope of the Law Commission's recommendations cuts across 
the responsibility of multiple agencies. 

• If legislative changes are progressed, cause of death certification would remain with the Ministry of 
Health, with interest from the Department of Internal Affairs (DIA). The establishment, operation and 
management of cemetery and crematoria would fall under the Resource Management Act 
requirements for land use and environmental contamination. While implemented by Councils, the 
Resource Management Act is administered by the Ministry for the Environment (MfE). Regulating the 
funeral services industry would fall under the jurisdictions of the Ministry of Business, Innovation and 
Employment (MBIE) and DIA. 

• Health officials' preferred approach is to progress all the Law Commission's recommendations in a 
single stage. Health officials seek your agreement to a programme of work with officials from Internal 
Affairs, Environment, Te Puni Kokiri , Justice, Business, Innovation and Employment and Local 
Government New Zealand. The intended contact will test which agencies are best placed to 
administer future legislation and assess the priority of this project. 

• If you agree with this approach, Health officials will provide you updates on the work as it progresses. 

Contacts: Dr Stewart Jessamine 
Director, Protection, Regulation and Assurance 

Sally Gilbert 

Manager, Environmental & Border Health 
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Health Report number: 20180472 

Death, Burial and Cremation in NZ: Implementation of the Law 
Commission's Recommendations 

Recommendations 

The Ministry recommends that you: 

a) Note that the Ministry of Health has been leading the policy response to the 127 
recommendations to reform the burial, cremation and funerals sector, made by 
the Law Commission in its report Death, Burial and Cremation in New Zealand; 

b) Note that the Government has accepted the Maori Affairs Committee 
recommendation that the Government implement the recommendations 
suggested by the Law Commission; 

c) Note that Ministry of Health officials consider that the Burial and Cremation Act 
1964 is out of date and ought to be replaced by a new statute/s; 

d) Note that the Ministry of Health can progress changes to certification of the cause 
of death system independently of other agencies. However, the Ministry sees 
value working across government to review the Burial and Cremation Act 1964 
and address all the Law Commission recommendations as a package, rather than 
progressing reform in stages; 

e) Note that Health officials have prepared information for use as the basis of 
engagement with other officials that will test which agencies are best placed to 
administer future legislation and will assess the priority of this work; 

f) Agree that Health officials progress a programme of work with officials from 
Internal Affairs, Environment, Te Puni Kokiri, Justice, and Business, Innovation 
and Employment and Local Government New Zealand. 

Dr Stewart Jessamine 
Director 
Protection, Regulation and Assurance 

Minister's signature: 

Date: 

Yes/No 

Page 2 of 4 



"llNL\lf(\ llf 

HEALTH 

;t· 
~- J "' . .. .. 

• .. -~ ' .. •. ·1. ,. ~ ·(.:-... ... 
MANATli HAOO " 

Health Report number: 20180472 

Death, Burial and Cremation in NZ: Implementation of the Law 
Commission's Recommendations 

Background 

1. The Ministry of Health administers the Burial and Cremation Act 1964 which regulates the burial 
and cremation of the dead. It includes provisions for establishing and managing cemeteries and 
burial grounds, erecting and operating crematoria, disinterring human remains, closing burial 
grounds, and permitting burials in special places. 

2. In 2015, following a five year review and public and stakeholder consultation, the Law Commission 
recommended replacing the Burial and Cremation Act 1964 (the Act}, with a new modern statute. 
The Commission found the Act is outdated, overly specific and difficult to understand. In some 
cases, the Act has not kept pace with other legislative developments, such as the New Zealand Bill 
of Rights Act 1990, the Resource Management Act 1991 and the Local Government Act 2002. It is 
incompatible with, or duplicates, provisions in those Acts. 

3. In addition, the wording of the Act makes it difficult to respond to general trends in society, such as 
the growth in diversity from increasing immigration and the evolving nature of family relationships, 
which are changing how New Zealanders view decisions about burial, cremation and other post
death decisions. Trends that the Act is not designed to deal with include the increasing use of 
cremation instead of burial (approximately 70 per cent of bodies are now cremated), increasing 
demand for eco -burial or other non-traditional body disposal mechanisms, and increasing demand 
for alternatives to traditional funeral arrangements (such as DIY funerals). 

4. On 23 October 2015, the Law Commission submitted its report Death, Burial and Cremation in 
New Zealand. The report made 127 recommendations to improve the law in four areas: 

a. cause of death certification 

b. cemeteries and crematoria 

c. the funeral sector, and 

d. burial decisions. 

5. In April 2016, the previous Government agreed in principle to almost all of the Law Commission's 
recommendations but requested advice, as priorities allowed, from the Ministry of Health, 
Department of Internal Affairs and the Ministry of Justice as to which agency would be the best 
agency to administer any new legislation, and on the specific legislative changes that may be 
necessary to respond to the recommendations. 

6. On 14 August 2017, the Maori Affairs Committee released its report Inquiry into whanau access to 
and management of topapaku. The Committee recommended that the Government consider 
implementing the recommendations suggested by the Law Commission. The Government 
accepted this recommendation in its response to the Select Committee report released on 
15 February 2018. 

Policy Work Crosses Over Several Agencies 

7. The majority of the issues raised by the Law Commission's review do not impact on, or have not 
traditionally been the responsibility of, the Ministry of Health, but the Ministry has been leading 
policy work reviewing the Law Commission recommendations and developing options for 0 implementing recommended changes to legislation. This is because the Ministry of Health 
currently administers the Burial and Cremation Act 1964 and related regulations. In addition, 
divesting the Ministry of many of the non-Health responsibilities currently imposed by the Act is to 
the Ministry's longer term advantage as it will free up staff and resources for Health-related 
activities within the Ministry and in District Health Board public health units. 

8. Policy work on some work streams responding to the Law Commission recommendations has 
been undertaken. The Ministry of Health is willing and able to continue leading the policy 
development which would underpin the full repeal and replacement of the Act. However, due to the 
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scope of the review, policy work cuts across the responsibility of multiple agencies and Ministerial 
portfolios. 

9. The policy work relating to certification of the cause of death, due to its health focus , is within the 
scope of the Ministry of Health's business as usual work, although it has significant cross-over with 
the DIA's registry functions 

10. The work relating to cemetery and crematoria pre 
out land use and environmental contamination, 

11. Further work on regulating the funeral services industry does not naturally align with a single 
department but touches on the jurisdictions of DIA (through its role in supporting New Zealanders 
through life events) and the MBIE because of its role in administering occupational licensing). 

12. Policy work related to changing the legal framework for post-death decision making is of interest to 
the Ministry of Justice because it will involves the roles and responsibilities of the judiciary. 

Prioritising Policy Work for Other Agencies 

13. Initial working groups made up of officials from the various agencies developed work programmes, 
however work has not progressed as desired, in part because of more urgent priorities within other 
agencies. 

14. The Ministry of Health could implement recommended changes to the certification of the cause of 
death system independently of other agencies and other work streams. However, this would be 
inefficient as all parts of the Act that do not directly relate to certification of the cause of death 
would remain in force, creating further complexity in the management of death and dying in New 
Zealand. Making other changes to the Act in future would therefore still require amendments to, or 
repeal of, the Act. This multi-stage approach would be an inefficient use of House time. There is a 
further risk that, if policy work is deferred, it will not be completed in the medium term, perpetuating 
the current problems with the existing law. 

15. Ministry of Health officials' preferred approach is to progress all the Law Commission's 
recommendations in a single stage. In light of the cross-agency responsibility for matters covered 
by this review, and the preferred approach of the Ministry of Health for responsible agencies to 
work together to progress all the Law Commission's recommendations in a single coordinated 
stage, we have developed an information package (attached) to engage with other officials to 
discuss: 

a. what level of involvement their officials should have in this work and its relative priority, and 

b. which agencies are best placed to administer future legislation relating to burial and cremation. 

16. If you agree with this approach, Health officials will discuss the proposed policy work with officials in 
Internal Affairs, Environment, Te Puni Kokiri , Justice, and Business. Innovation and Employment. 

END. 
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Reform of Death, Burial and Cremation Law in New Zealand 

This information pack is in two parts: 

• Part One - provides a background to the Ministry of Health's policy work to date and outlines the 
Ministry's preferred approach to the required future policy work and public consultation. 

• Part Two - provides five distinct policy briefings on key aspects of the Law Commission's 
recommendations and the Ministry of Health's policy work. The topics of the policy briefings are: 

1. Death certification and the cremation medical referee system; 

2. 

3. 

4. 

5. 

Burial and cemetery management; 

Cremation, and other novel forms of body disposal; 

Regulation of the funeral service sector; and 

Statutory framework for burial decisions. 

Part One: Background to Reform of Death Burial and Cremation Law in New 
Zealand and Future Policy Work and Public Consultation. 

Background to Reform of Death Burial and Cremation Law in New Zealand 

In 2015, following a five-year review and public and stakeholder consultation, the Law Commission 
recommended replacing the Burial and Cremation Act 1964 (the Act), with a new modern statute. The 
Commission found the Act is outdated, overly specific and difficult to understand. It commented that the 
Act has not always kept pace with other legislative developments, such as the New Zealand Bill of Rights 
Act 1990, the Resource Management Act 1991 and the Local Government Act 2002, and is incompatible 
with, or duplicates, provisions in those Acts. In addition, the Commission reported that the wording of the 
Act makes it difficult to respond to general trends in society, such as the growth in diversity from increasing 
immigration, and the evolving nature of family relationships, which are changing how New Zealanders view 
decisions about burial, cremation and other post-death decisions. According to the Commission, trends 
that the Act is not designed to deal with include: 
• The increasing use of cremation instead of burial (approximately 70 per cent of bodies are now 

cremated); 
• Increasing demand for eco-burial or other non-traditional body disposal mechanisms; and 
• Increasing demand for alternatives to traditional funeral arrangements (such as DIY funerals). 

The Law Commission's Report 

In October 2015, the Law Commission submitted its report Death, Burial and Cremation in New Zealand 
and recommended: 
• Replacing the Burial and Cremation Act 1964 with a new statute for burials, cremation and funerals, to 

be administered by the Department of Internal Affairs (DIA); 
• Streamlining the requirements for determining, notifying and certifying deaths, including by 

implementing an online cause of death certification process managed by the Ministry of Health, and 
establishing a system for auditing cause of death determinations; 

• Denoting all land that has a body buried on it (except urupa set aside under Te Ture Whenua Maori 
~ Act 1993) as a cemetery and placing new obligations on cemetery managers relating to the cemetery 
'~ and its registration and operation; 

• Allowing local authorities to make decisions about burial and cremation matters in their districts 
(instead of the Ministry of Health); 

• Creating new obligations on local authorities to maintain a register of cemeteries, and to provide 
cemetery services where none exist; 

• Changing processes for establishment and operation of crematoria; 
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• Introducing regulation for the funeral services sector to require individuals to meet certain criteria and 
register before they can provide funeral services, as well as implementing stronger consumer 
protections to protect vulnerable consumers; 

• Creating a new statutory framework for burial decisions and funeral arrangements, including changing 
the jurisdiction of the courts to allow the Family Court and Maori Land Court to hear disputes in addition 
to the existing High Court jurisdiction; and 

• Creating offences relating to the disrespectful treatment of dead bodies and unlawful buria l. 

Government response to Law Commission recommendations 

In April 2016, the previous Government agreed in principle to almost all of the Law Commission's 
recommendations but requested advice, as priorities allowed, from Ministry of Health officials , supported 
by other agencies. about the need for, and content of, a new statute to replace the Burial and Cremation 
Act 1964. 

On 14 August 2017, the Maori Affairs Committee released its report Inquiry into wh~nau access to and 
management of tDpapaku. The Committee recommended that the Government consider implementing the 
recommendations suggested by the Law Commission. The Government accepted this recommendation in 
its response to the Select Committee report released on 15 February 2018. 

Policy Work to Date 

Due to the broad scope of the Law Commission's review, the majority of the issues raised by the Law 
Commission's review are not strictly health issues, but the Ministry has been leading policy work reviewing 
the Law Commission recommendations and developing options for implementing recommended changes 
to legislation. This is because the Ministry currently administers the Burial and Cremation Act 1964, and 
its related regulations. In addition, divesting the Ministry of many of the non-Health responsibilities, 
currently imposed by the Act provides a more natural fit for the functions that have little public health 
implications. The effectiveness of the system could be improved by putting these functions where they 
naturally align with normal agency roles. It is also to the Ministry's long-term advantage, as it will free 
health sector resources to focus on core health issues. 

Policy issues 

The following provides a brief overview of the policy issues included within the review. and the Ministry of 
Health's opinion on potential lead agencies for each policy area following any legislative reform: 
• The policy work relating to certification of the cause of death, due to its health focus, is within the scope 

of the Ministry of Health's business as usual work, although it has significant cross-over with DIA's 
registry functions; 

• The · work relatin to cemeter mana ement relates to local government decisions about land 

• 

• 

• 

~· 

Further work on regulating the funeral services industry does no natura y a 1gn w1 a sing le 
department but touches on the jurisdictions of DIA (through its role in supporting New Zealanders 
through life events) and Ministry of Business, Innovation and 6mployment (MBIE) becaus,e of its role 
in administering occupational regulation for a number of industries; 
Policy work related to changing the legal framework for post-death decision-making is of significant 
interest to the Ministry of Justice as it discusses the role and responsibilit ies of the judiciary; and 
There are also additional policy areas which were not considered by the Law Commission in detail but 
should be included in any future policy work because they are closely related to the Law Commission's 
recommendations. These other issues include mortuary building standards (MBIE), establishment and 
operating standards for novel body disposal methods i.e. alkaline hydrolysis (OIA's Local Government 
team, the Ministry of Environment and WorkSafe NZ), cryonics (Ministry of Health/Ministry of Justice}, 
body repatriation (Ministry of Health/Ministry of Foreign Affairs and Trade) and private 
Cemetery/Crematoria establishment legislation which should be reviewed for regulatory alignment with 
any future legislative scheme 
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Future Policy Work and Public Consultation 

Ministry of Health officials have progressed policy work to demonstrate that the system requires reform to 
ensure that the regulatory framework meets the current needs of the public and is flexible enough to cope 
with future changes to the burial, cremation and funeral sector. 

Due to the breadth of policy change recommended by the Law Commission, it is the Ministry's preference 
that any final policy proposal responds to all the Law Commission's recommendations and be progressed 
as a package. Ministry of Health officials see many benefits in this approach over a piecemeal approach 
namely: 
• It is more efficient to streamline the Parliamentary process by progressing all changes in one bill; 
• There is significant overlap between the different policy areas and a single package will ensure 

consistency between policy areas; 
• It will ensure that all aspects of system performance be updated to fit current practice; and 
• It will ensure consistency when engaging with stakeholders. 

Proposed Consultation Plan 

To implement this approach, the Ministry of Health proposes a staged approach to policy development 
and consultation which will allow each separate issue to be consulted on by all interested parties without 
overwhelming the public and stakeholders or creating consultation fatigue. This is important as it is likely 
that some stakeholder groups (such as funeral directors) have an interest in multiple policy areas. The 
results of each stage of the consultation process can be used to inform further stages, and the overall 
results will be combined to create a cohesive package for policy change. 

The Ministry proposes the development of four or five consultation documents covering: 
• Death certification and the cremation medical referee system; 
• Burial and cemetery management; 
• Cremation, and other novel forms of body disposal; 
• Regulation of the funeral service sector; and 
• Statutory framework for burial decisions. 

There may be additional consultation documents for other related policy issues as needed. This 
consultation process will be supplemented by targeted engagement with the sector. Proposals to establish 
new duties and offences will be included as part of the consultation documents of the most refevant policy 
issue. The consultation documents would cover status quo and problem definitions and provide a suite of 
policy options for public comment. The public submissions will be analysed and feed into the developing 
of a broader death, burial, cremation and funeral policy reform package. The whole package will then 
undergo a regulatory impact analysis process and be submitted to Cabinet for policy approval. 

Death 
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Part 2: Overview of Policy 

Death Certification and the Cremation Medical Referee System 

The Law Commission found that the current death certification system does not reflect modern medical 
practice. The system was designed at a time when most people passed away in their homes and their 
health needs were provided by the family doctor. The increase in people dying in healthcare institutions ~ 
and the changes to the medical profession mean a health practitioner may contravene their legislative 
obligations if they implement current medical best practice. Further, there are ambiguous or duplicated 
processes, especially relating to cremations, which cause delays and duplicated effort for certifying 
practitioners, and for families and whanau. 

Additional problems with the current system identified by the Law Commission are: 
• a lack of oversight and training results in imprecise or inaccurate cause of death reporting leading to 

an over or under reporting of deaths to the coroner, and inaccurate cause of death data; 
• confusion as to the level of certainty required for a health practitioner to certify cause of death due to 

different wording on forms (ie, Medical Certificate of Cause of Death and Cremation Certificate); 
• different death certification pathways for different body disposal methods (e.g , additional certification 

requirements for cremations); and 
• Inefficiencies in the health care system which is caused by delays in reporting the cause of death. 

Law Commission recommendations 

The Law Commission recommended: 
• the Ministry of Health be responsible for the quality of outputs and outcomes from the death certification 

process, 
• statutory duties for certifying cause of death be aligned with current medical best practice, 
• the current paper-based system for cause of death certification be replaced with an online system, 
• the current cremation medical referee system be replaced with a statutory "cause of death reviewer" 

for all deaths (except those in the Coronial system). 

Future work 

Work in relation to Death Certification is significantly advanced with some regulatory and non-regulatory 
recommendations having already been progressed: 
• Burial and Cremation Amendment Act 2016 empowered nurse practitioners to complete the Medical 

Certificate of Cause of Death, and the Cremation Amendment Regulations 2018 empowered nurse 
practitioners to complete the Cremation Certificate. 

• In March 2018, an online cause of death registration system was launched by the Ministry of Health 
and DIA. Further development of the online system now requires legislative and regulatory change. 
Policy work is ongoing on these issues. 

• The Births, Deaths, Marriages and Relationships Registration Bill, currently being considered by the 
Governance and Administration Select Committee, implements three issues raised in the Law 
Commission's review which relate to Notification of Death to the Registrar General of Births. Deaths 
and Marriages. Policy work on this issue is being led by DIA. 

Key stakeholders 

The key stakeholders in this work are the Ministry of Health (mortality coders) , DIA (Birth, Deaths and 
Marriages Team}, Police, Ministry of Justice and Te Puni Kokiri (TPK). Additional stakeholders are the 
medical practitioners, nurse practitioners, funeral directors and other funeral service professionals, and 
the public. 

Consultation to date 

The Ministry of Health and DIA have engaged with health practitioners and funeral directors with the 
purpose of developing on online cause of death certification. Officials have advised the Governance and 
Administration Select Committee that policy work on the Law Commission recommendations is currently 
ongoing. 
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Burial and Cemetery Management 

The Law Commission identified several issues with current burial and cemetery management law. The 
Commission noted that the current burial framework does not adequately cater to New Zealand's 
increasingly diverse cultural needs. Places of burial often have unclear status, for example, it can be 
impossible to state with certainty whether a place of burial is a denominational burial ground, a trustee 
cemetery or some other category. There is a lack of compliance with legislative obligations from some 
trustee run cemeteries, and a cumbersome process for transferring control of trustee cemeteries to other 
bodies (i.e. territorial authorities). Additionally, the Law Commission noted that the current Act does not 
reflect nor recognise the existence of the Local Government Act 2002 or the Resource Management Act 
1991 , which results in inconsistencies or duplication when compared to other land-use consenting issues. 

Law Commission recommendations 

The report recommended that all land in which bodies are buried should be deemed to be a cemetery and 
recommended creating new duties for cemetery managers. By default, the land owner would become the 
cemetery manager. 

The Commission also recommended the powers to approve, manage and close cemeteries be transferred 
from the Governor-General and the Minister of Health, to local councils. The report recommended that 
local councils be given a range of additional obligations and powers in relation to death and respectful 
disposal of bodies within their district. The proposed obligations on local authorities would include: 
• providing facilities for the disposal of bodies (such as cemeteries or crematoria) if there is insufficient 

provision for disposal of bodies in the district; 
• having a duty to dispose of a body (where there is no family member or other person to take 

responsibility of the deceased); 
• keeping a formal register of cemetery land; 
• having a power to inspect cemetery land where a manager may not be fulfilling obligations; and 
• having an obligation to take over management of failing cemeteries. 

The Law Commission also recommended, in rural areas, allowing of burials on private property following 
a consenting process run by the local authority. The Law Commission recommended a simplification for 
ancillary burial matters such as approvals for disinterment, and burials on private land. 

Future work 

Health officials agree with the Law Commission that local government is the more appropriate agency to 
manage local burial and cremation matters, as a Council will understand, and be responsive to, the needs 
of its local community. However, the Government Response noted that further policy work would need to 
be undertaken. 

Key Stakeholders 

The key stakeholders in this work are the Ministry of Health, DIA (local Government team), MfE, Te Puni 
Kokiri (TPK), and the Department of Conservation (responsible for historic places and for reserve land 
which may include cemetery reserves), and the New Zealand Defence Force (veteran's burial grounds). 

Additional stakeholders are local government (g iven the potential impacts on councils), trustees and 
managers of private burial grounds and cemeteries, and other community and religious groups. Further, a 
tikanga Maori policy perspective, in addition to the Government's perspective through TPK. could be 
facilitated through the lwi Chairs Forum. 

Consultation to date 

In October 2017, Ministry of Health officials attended the Funeral Director Association of New Zealand's 
(FDANZ's) conference and presented on the general outcomes of the Law Commission review. In April 
2018, Ministry of Health Officials attended the New Zealand Cemeteries and Crematoria Collective 
(NZCCC) and presented on the Law Commission's recommendations relating to reform of the governance 
of burial land. Initial feedback on the proposals was received and is currently being analysed by officials. 
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Cremation and Other Novel Forms of Body Disposal 

Currently, a large majority (around 70 percent) of deceased people in New Zealand are cremated. There 
is also interest in other methods of disposing of bodies, including alkaline hydrolysis.1 Most of the current 
legislative restrictions on the operation of crematoria are not found in the Act, but in the Cremation 
Regulations 1973 (the Regulations). The regulations are largely out of date, and the Commission 
recommended that they be repealed and replaced by new statutory and regulatory provisions. Any new 
law must be flexible enough to provide for any other alternative methods which irreversibly dispose of the 
body (such as alkaline hydrolysis) which may enter New Zealand in the future. 

Law Commission recommendations 

Currently, the Regulations prohibit cremation anywhere other than an approved crematorium, except with 
the permission of a Medical Officer of Health. The Law Commission considered that this offence should 
be continued, but modernised under a new statute, to reflect the risks involved in the cremation of bodies. 

The Law Commission also recommended that the scattering of ashes should not be restricted under the 
statute, but that local authorities should develop guidelines for the scattering of ashes in their region . The 
Law Commission stated that local iwi groups must be consulted in this process of developing guidelines. 

Other recommendations with respect to cremations were: 
• local authorities should be able to approve the establishment of new crematoria through existing 

resource consent processes, rather than requiring the separate authorisation from the Minister of 
Health; and 

• applications for permission to be cremated somewhere other than in an approved cremator would be 
made to the local council. When considering applications, local authorities may consider any matter 
it thinks appropriate, but: 
o must consider the reasons for applying for cremation other than in an approved cremator; 
o any risks posed to public health or to the health of any individual; 
o any risks to the environment (including fire bans or the need for resource consent); and 
o the views of any neighbours who may be adversely affected. 

Future work 

The Government Response agreed in principle that decisions relating to cremation and crematoria should 
be made by local authorities, but that further policy work was required. 

Key Stakeholders 

The key stakeholders in this work are the Ministry of Health, TPK, DIA (Local Government) , MfE, and 
Maritime New Zealand (in relation to the scattering of ashes at sea). Addit ional stakeholders are local 
government (given the potential impacts on local councils) , funeral directors, medical referees , private 
operators of cremators, and other community and religious groups. 

Consultation to date 

In October 2017, Ministry of Health officials attended the FDANZ conference and presented on the general 
outcomes of the Law Commission review. In April 2018, Ministry of Health Officials attended NZCCC and 
presented on the general Law Commission's recommendations relating to crematoria. Initial feedback on 
the proposals was received. 

1 An al ternative to burial and cremation that uses water and potassium hydroxide to reduce the body to bone ash. 
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Regulation of the Funeral Services Sector 

The Law Commission found that the vast majority of those operating in the funeral services industry do so 
with integrity and to high standards, but identified some concerns. The Law Commission believed these 
concerns justified new legislative controls, despite there being no evidence of widespread problems or 
abuses. The concerns are: 
• Consumers have an inaccurate expectation that existing legislation provides assurances regarding 

quality of services; 
• The lack of formal training requirements for funeral directors creates risk of infringing the dignity of 

deceased and emotional stress to their families; 
• Lack of information and time, cost pressures and emotional stress makes consumers vulnerable to 

exploitation; and 
• There is a lack of transparency relating to funeral pricing. 

Law Commission recommendations 

In response, the Law Commission recommended that: 
• those providing funeral services (funeral directors, embalmers, crematoria operators, cemetery 

managers) should be licensed and, to be licensed, the individual must have relevant training; 
• providing funeral services while unlicensed would be an offence, unless directly supervised by a 

licensed funeral services provider; 
• licensed funeral services businesses must comply with mandatory operating practices (i.e. record 

keeping requirements) ; 
• investigatory and prosecutorial powers would be given to the licensing agency to investigate breaches 

of licensing and mandatory operating practices; and 
• funeral service providers must publish a price list with the prices of all the services that they provide, 

and before entering a contract to provide funeral services give the consumer a statement of costs of 
the funeral (including all disbursements and service fees). 

Future work 

The Government response noted that the imposition of an occupational regulation regime is a significant 
step that would impose additional costs on service providers and, ultimately, consumers. Further work is 
required to ascertain the exact nature and extent of any problem and assess the options, botll regulatory 
and non-regulatory, for addressing that problem. 

Key Stakeholders 

The key stakeholders in this work are the Ministry of Health, MBIE and DIA. Additional stakeholders are 
funeral directors and other funeral service professionals, iwi groups and the public. Any future policy 
responsibility for regulating the funeral services industry does not naturally align with a single department 
but touches on the jurisdictions of DIA (through its role in supporting New Zealanders through life events) 
and MBIE (through its role in administering occupational regulation for a number of industries). 

Consultation to date 

In October 2017, Ministry of Health officials attended the FDANZ conference and presented on the general 
outcomes of the Law Commission review. In February 2018, Ministry of Health officials attended the 
FDANZ conference and presented on the Law Commission's recommendations to regulate the funeral 
industry. Officials engaged directly with delegates through two surveys which asked questions in relation 
to perceptions of problems in the funeral sector, and the Law Commission's proposals. 
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Statutory Framework for Burial Decisions 

There are a number of powers and duties relating to decision making after a death. which are found in 
common law rather than statute. The Law Commission's report proposes introducing a new statutory 
framework for burial decisions that would explicitly consider the expressed wishes of the deceased, their 
religious and cultural beliefs (including specific provisions for tikanga Maori practices), and legal certainty 
around burial decisions (as opposed to relying on the common law). 

Law Commission recommendations 

To give effect to this, the Commission suggested that a proposed new statute should enable people to 
appoint a trusted person as a 'deceasecl's representative' to make decisions about the funeral and dealing 
with their body after their death. The Commission recommended that the executor of a person's will would 
continue to have the power and duty to make decisions about the body and about funeral arrangements if 
the family does not agree, as well as administering the deceased person's property. However, the 
Commission further recommended that this rule be subject to the overriding right of any deceased's 
representative appointed by the deceased person before their death. The report noted that , while the 
proposed statute may alleviate uncertainty and decrease the likelihood of disputes, the courts may still 
need to intervene. The report suggested that the Family Court and the Maori Land Court should be able 
to hear cases in addition to the High Court. 

In addition, the Police requested that a further policy work be undertaken in relation to the seizure of a 
body. The Law Commission did not support conferring a specific statutory power on Police to seize a body 
in the case of contested burial and concluded that the court should have the power to issue a warrant 
allowing Police to take custody of the body for the purpose of returning it to the legal decision-maker or for 
the purposes of enforcing the court's orders. 

Future work 

More policy work is required before the Government can reach a position on the Law Commission 
recommendations about a new legislative framework for burial decisions. Legislation on how burial 
decisions are made and upheld would have implications for court jurisdictions and the impacts need to be 
carefully assessed before a final position can be reached. 

Key Stakeholders 

The key stakeholders in this work are the Ministry of Justice, DIA (Birth, Deaths and Marriages team), the 
Police and TPK. Additional stakeholders are funeral directors and other funeral service professionals, iwi 
groups and the public. 

Consultation to date 

In October 2017, Ministry of Health officials attended the FDANZ conference and presented on the general 
outcomes of the Law Commission review. 
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- The legal status of many places of burial is unclear, 
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- Certain provisions of the Act are inconsistent with 
contemporary legislative functions of local government. 

r' 

- There is a lack of legal clarity around rights, powers and 
duties of cemetery owners, plot holders and other 

I' 

stakeholders. 

- There is a lack of compliance with current legislation. 
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Law Commission Recommenda· · 
~ 

~o.:,co°v 
ns 

• All land in which bodies are buried is deemed to ... be a cemetery. 

• Oversight of cemeteries is transferred from ~e Ministry of 
Health to local authorities. ~'' 

• The owner of cemetery land is deemed to be the cemetery 
manager and under the obligations of cemetery managers. 

• Cemetery land owners can delegate management responsibility 
to 'community managers'. 

• Simplified approach to cemetery manger powers and duties. 

• Cemetery managers must ensure that the cemetery land is not 
"" used in any way that is inconsistent with a cemetery. 

-• Local councils have new obligations to oversee cemetery 
management in their district. 

• Simplified rules for transferring land and closing cemeteries. 
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Approval of New Cemeterie~c} 
"" . 

• The Law Commission found the current blJfial framework 
does not adequately cater to New Zealan~~ increasingly 
diverse cultural needs. ~~ 

• Currently, if members of a religiou~~enomination want to 
establish a new burial grounp. th~ must first obtain the 
approval of the Minister ot·H~cfith. 

• The Act provides that it ~@;~t lawful to bury a body in any 
land that is not a cemetery, a denominational burial 

... ~ '"'" ground, ... within ~"kilometres of the place of death. 

• The Act makes 1l9 provision for burial on private land other 
than if the st.(1~ criteria for a "private burial place" or 
"burial i~~pecial place" are met. 
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Law Commission Recommenda· · 
~ 

"OJco<i
ns 

• 

• 

Any person or entity may apply to the local autho1t"~o ' Jr approval to 
establish a new cemetery on any land, subject ti-~-. '-~ granting of 
permissions under the Resource Managemer , 4't:f 1991. 

In considering whether to grant approvaJarmtne establishment of a 
new cemetery, the local authority may a.ttl!:sider any matter it considers 
relevant, including: ,J 

- the relevant expertise and experienc ,.. ~\.~1e applicants; 

- the likely effect of the proposed r 'J: ':. ~ery on neighbours; 

- the likelihood that the cemetery ~.t'tl be maintained as cemetery land in perpetuity; 
and ,J 

- the extent to which any fl:_ '~~ raised by the proposed cemetery can be adequately 
mitigated. ,J 

• Any person may ,. ~("if to the local authority for burial on private land 

if: " 
- the land io .,"1estion is rural land; and 

- the cey • ~<' l y is intended for the burial of no more than five bodies. 
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Regulation of Crematoria 
e:,CO<');. 

~" ~(j 
• The Law Commission examined the curren! management 

of crematoria and found that: q,.,. 
- There is a lack of recognition of diversity of needs in the 

Act, including the provision of culturally appropriate 
options for cremation. ~~ 

- There is duplication in planning processes relating to 
the establishment of new crematoria. 

~ 

- There is a lack of guidance on the disposal of ashes. In 
particular, the scattering of ashes on culturally or 
spiritually significant land, lakes or rivers may 
contravene Maori values and protocols. 
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Establishing New Crematoria 0-~OJ 

~ 
• Cumbersome multi-level process whlcfi requires: 

~ 
- Resource consent under the RMA; "'C 
- Minister of Health's consent under the Act to begin 

~J 
construction; and ,~ 

- Minister of Health's conse~t'under the Regulations to 
commence operation. ~G 

• Lack of public notififa.tion: 
- No certainty that._..t he impact of the location of new 

crematoria on -J eighbours will be taken into account in 
the appr~J ... process. 
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Law Commission RecommendatiOflS' 
~ 

• Approval to construct or use a new crematorium 
should not be required through the ne\v statute. 
Instead, relevant considerations should be addressed 

~ 

solely through RMA processes. ~ 
~ 
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Other Issues: Novel Forms of DJ~~o'sal 
~ 

• Other forms of body disposal which Will need to be 
taken into account when develop~g new 
legislation include: ~0<..~ 
- Cryogenic and cryonics '<:::' 
- DIY burials • (:}{j;:-
- Eco burials ~ 
- Alkaline hydrolysise, 0 
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~°"' "q) 
Next steps 't(-0.-
• Engagement with the sector. ~o<::-
• Develop a consultation document with proposed 

changes to the regulation of cem eteries and 
crematoria. ~ ~ 
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Scattering Ashes 
Law Commission Findings and Recommendations 

Status Quo 
There is no guidance in the Burial and Cremation Act 1964 as to the scattering of ashes, although 

some local authorities have opted to produce their own guidance. For example, the 2006 Wellington 

City Council Commemorative Policy gives detailed guidance on places that have been approved for 

scattering, areas where scattering is allowed and how people may apply for approval for the 

scattering of ashes in other public places. This policy has been developed in consultation with local 

iwi organisations.  

In 2014, Auckland Council proposed that the scattering of ashes on public land may only take place 

with the written approval of the Council. This proposal created public controversy. The Council 

amended its proposal in response to the public opposition. Under the new proposal, there is no 

requirement to apply to the Council to scatter ashes. Instead, the Council has published guidance 

about scattering ashes and will put up signs in sensitive places indicating that ashes should not be 

scattered there. 

Problem Definition 
There is currently no legislative guidance on where or how ashes may be scattered in public places. 

The Law Commission considered this issue because there can be several conflicting interests at play 

when ashes are scattered. On the one hand, many people choose to scatter the ashes of their relatives 

in a public place that was of significance to the deceased person. This may be a park, a beach, a river 

or the sea. Besides the significance of the location, other advantages of scattering ashes in this way 

are that it is flexible and inexpensive.  

However, such a practice can have an impact on other users of that public space. This may happen if 
the ashes are left visible or a significant amount of ashes are scattered in one place that it affects the 

chemical composition of the soil. It can also be deeply offensive under tikanga Māori, which places 

restrictions and conditions on the handling of human remains, including ashes. In particular, the 

scattering of ashes on culturally or spiritually significant land, lakes or rivers may contravene Māori 

values and protocols. 

The concerns of Māori in respect to the disposal of ashes were identified in the Law Commission’s 

consultation, particularly during the public meetings held throughout New Zealand. Both individual 

Māori and iwi consistently expressed concern that ashes were being scattered without consideration 

of tikanga Māori. This was most evident in respect of ashes being scattered on beaches, in rivers and 

in the sea near the shoreline or over sources of kaimoana. 

However, it also showed an increasing understanding of tikanga as it relates to funerals and burial. 

On a number of occasions, the Commission was advised that Pākehā families seeking to dispose of 

ashes in the sea would consult with local iwi about the most culturally respectful way of doing so. In Rele
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such cases, the family and iwi agreed on how the ashes would be scattered that met both the needs 

of tikanga Māori and the family of the deceased. 

Proposed Policy Change 
The Law Commission considered a number of options for regulating the scattering of ashes after 

cremation. In particular, it considered whether regulations under the new statute should be used to 

provide guidance and national consistency to this practice. There are a number of competing 

interests affected by the scattering of ashes, including the interests of the family in scattering the 

ashes in a location significant to the deceased person, the impact of the ashes on plants and the soil, 

and the interests of tikanga Māori when ashes are scattered near a sacred site. 

During consultation, many submitters took the opportunity to suggest that there was a need for 

greater guidance on this matter. The Commission agreed that guidance is needed on the appropriate 

locations for the scattering of ashes so as to minimise problems, including offence to other people 

and cultures. However, the Commission did not consider that this is a matter that can be 

controlled nationally. Appropriate limits on scattering ashes will differ from region to region and 

local authorities should be able to determine limits after consultation with iwi. 

This means that the scattering of ashes should not be the subject of a statutory offence. While 

great weight should be given to iwi restrictions on the scattering of ashes, given the competing 

interests at play and the impracticality of enforcing a restriction, this is more appropriately a matter 

for greater education of the public. 

The Law Commission proposed that local authorities should develop guidelines for the 

scattering of ashes in their region. Local iw  groups must be consulted during this process. 

Auckland Council’s guidelines provide a good example. The guidelines should be the basis for greater 

education of the public and should be distributed through local funeral homes. However, local 

authorities are not prevented from implementing a bylaw within its boundaries, enforced by an 

offence and a fine. 
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