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DISPATCHED 

Response to your request for official information 

133 Molesworth St 

PO Box 5013 
Wel lington 6145 
New Zealand 

T + 64 4 496 2000 

Thank you for your request for information under the Official Information Act 1982 (the Act) on 
14 March 2019 for: 

"Copies of all briefings, reports, and advice, sent or received by the Ministry of 
Health regarding the Misuse of Drugs Amendment Bill." 

On 1 April 2019, you clarified your request to: 

"Copies of all briefings, reports, and advice, sent or received by the Ministry of 
Health, between November 2017 and December 2018 inclusive, regarding Clause 
6 of the Misuse of Drugs Amendment Bill as it was introduced to the NZ 
Parliament of 7 March 2019." 

Four documents have been identified which provide substantive advice on what became 
Clause 6 of the Misuse of Drugs Amendment Bill. These are itemised in Appendix 1 to this 
letter, and copies of the documents are enclosed. Where information has been withheld from 
a document, this is noted in both Appendix 1 and the relevant document, along with the 
grounds under the Act. 

I trust that this information fu lfi ls your request. Under section 28(3) of the Act you have the 
right to ask the Ombudsman to review any decisions made under this request. 

Yours sincerely 

Maree Roberts 
Deputy Director-General 
System Strategy and Policy 
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Appendix 1: List of documents proposed for release 
MANATU llAVORA 

# Date Title Decision on release 

1 10/12/18 HR20182381 and Cabinet paper: Released with some information withheld 
Synthetic Drugs Response under: 

• Section 9(2)(a) of the Act to protect 
the privacy of natural persons; 

• Section 9(2)(g)(i) of the Act to maintain 
the effective conduct of public affairs 
through the free and frank expression 
of opinions by or between or to 
Ministers of the Crown or employees 
of any department in the course of 
their duty; 

Cabinet paper refused under section 18(d) 
of the Act, as publicly available from: 
httgs:Uwww.health.govt.nz[about-
min istr)[Lleg islation-a nd-
regu lation[regu lator)'-i m gact-
statementsL2019-a mend ment-m isu se-
druns-act-1975 

2 10 August - 20 December 2018: Released with some information withheld 
Extracts from Weekly Report under section 9(2)(a) of the Act to protect 
Items the privacy of natural persons. 

3 22/11/18 One page advice 'Synthetic Drugs Release with some information withheld 
Response' under section 9(2)(f)(iv) of the Act to 

maintain the constitutional conventions for 
the time being which protect the 
confidentiality of advice tendered to the 
Minister. 

4 27/11/18 Email 'RE: Urgent repsonse Release with some information withheld 
please- questions re: synthetic under sections: 
drugs cob paper" - 9(2)(a) of the Act to protect the 

privacy of natural persons 

- Section 9(2)(g)(i) of the Act to 
maintain the effective conduct of 
public affairs through the free and 
frank expression of opinions by or 
between or to Ministers of the 
Crown or employees of any 
department in the course of their . duty . 

Health Report: 2 
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Security classification: In-Confidence

Health Report: Synthetic Drugs Response Cabinet Paper 

Action Sought 

Action Sought Deadline 

Minister Clark n/a 

Contact for Telephone Discussion (if required) 

Name Position Telephone Contact Order 

John Doyle Acting General 
Manager, Strategy 
& Policy 

1st Contact 

Emma Hindson Manager, 
Prevention, 
Strategy & Policy 

2nd Contact 

Actions for the Minister’s Office Staff 

Date:4 December 
2018  

Report No: 20182381 

File Number: 

Note any 
feedback 
on the 
quality of 
the report 

Return the signed report to Ministry of Health 

s 9(2)(a)

s 9(2)(a)
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Rele
as

ed
 un

de
r th

e O
ffic

ial
 In

for
mati

on
 Act 

19
82



.\\ 11-.I\ KY()) 

HEAUH 
MANA.CO WAtJORA 

Health Report number: 20182381 

Security classification: In-Confidence 

File number: 
Action required by: 8 November 2018 

Synthetic Drugs Response Cabinet paper 

To: Hon Dr David Clark, Minister of Health 

Purpose 
This report provides you with talking points to support your discussions on the Synthetic Drugs 
Response Cabinet paper that you are presenting to the Cabinet Social Wellbeing Committee (SWC) on 5 
December 2018. 

Key points 
• You are presenting the Synthetic Drugs Response Cabinet paper to SWC on 5 December 2018. 

The paper was lodged on 30 November 2018 with the Cabinet office. 

• To immediately address the current harm caused by the use of synthetic drugs, the paper 
proposes: 

1. a community-based 'surge response' and seeks to appropriate $1.15 million for a 
discretionary fund for regions to access as they need to 

2. a Misuse of Drugs Amendment Bill that ensures that enforcement powers and penalties are 
focussed on those who import, manufacture and supply, and not those who use them. 

• Police, Customs and Justice have all provided input into the development of the Cabinet paper, 
and in particular the proposed legislative options. 

• All agencies agreed with Option 1 b as the preferred option: 

classify AMB-FUBINACA and 5F-ADB as Class A drugs under the Misuse of Drugs Act, but 
amends the Act to reinforce Police's powers of discretion for possession and use 

• Agencies were clear that the option must be strengthened by putting in safeguards against a 
rapidly adapting synthetic drug market. The proposed Temporary Classification measures have 
been included to address this {Option 3c). 

• Agencies did not support Option 2a or 2b (which both proposed only offences and penalties for 
importation, manufacture, supply and not for possession and use) because: 

they potentially create a perverse incentive for people to use synthetic drugs, rather than a 
drug that carries an offence for possession (eg all other drugs scheduled under the Misuse 
of Drugs Act and all unapproved substances under the Psychoactive Substances Act) 

there may also be a perception of a low health risk. As a result of this, user demand may 
shift from lower harm substances such as cannabis to synthetic drugs. While this risk could 
be partially mitigated by public messaging about the health risks, it is likely that legal risk 
would be a compelling factor for users 

they require the development of a bespoke search warrant regime because search powers 
would not be attached to an offence, which creates operational complexities for frontline 
Police and possible Bill of Rights inconsistencies. 

Contacts: John Doyle, Acting Group Manager, Strategy & Policy 

Emma Hindson, Manager, Strategy & Policy 

s 9(2)(a) 

s 9(2)(a) 
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 The Amendment Bill does not include a prescribed presumption of supply amount as it is
considered that the default setting of 56 grams is appropriate to meet Government’ objectives.

 Treasury officials, as part of the response to the Impact Assessment, have recommended to the
Minister of Finance to support the paper in principle, noting that further information is needed on
presumption of supply amounts. The Ministry believes that:

- the default setting of 56 grams is appropriate to meet the Government's objectives. A lesser
amount may result in heavy users being charged for supply, and a greater amount may
make it more difficult for Police to disrupt the supply chain.

- 

- if Government wishes to consider an alternative presumption of supply limit as part of the 
Amendment Bill, then officials could work together to address this at the drafting stage.  

 Talking points for the Cabinet paper are attached as Appendix One.

Recommendations 

The Ministry recommends that you: 

a) Note the attached talking points. Yes/No 

John Doyle Minister’s signature: 
Acting Group Manager, Regulatory Policy 
System Strategy & Policy Date: 

END. 

s 9(2)(g)(i)
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Appendix One: Talking Points for the Synthetic Drugs Response Cabinet paper 

 Synthetic drugs are cheap and potent especially for those wanting to escape their life
circumstances, and are easy to get. The users are the young with little concern for risk, and those
seeking an extreme psychoactive effect.

 There are numbers of deaths being talked about in the media. 13 deaths were linked to synthetic
cannabis use from July 2016 to May 2017. 42 deaths have been have been provisionally linked to
synthetic cannabis use from June 2016 to July 2017. These cases are still being investigated by
the Coroner.

 This Cabinet paper is timely. On Monday, Government noted its intention to review our current
drug laws in 2019 to ensure that we can take a health-based response, and not a punitive one.

People who use dangerous drugs, such as AMB-FUBINACA and 5F-ADB, must be able to

access the health and social services they need, and not be criminalised.

 The paper in front of you proposes a multi-pronged approach. I propose making funding available
for a local community-led surge response, and ensuring enforcement powers and penalties are
focused on disrupting supply, and not on users themselves.

 The issues we are seeing are often highly localised – to a suburb, part of a suburb, or reportedly to
a single part of a street in one instance. The communities affected by synthetic drugs are often
highly marginalised – the homeless, young people in high deprivation areas, and those working low
income jobs.

 Given this, we need to get the services responding to these incidents as close to those
communities, those suburbs and streets, as possible. The package proposed is based on a case
study of a synthetic drug ‘outbreak’ in Porirua, has been tested with two DHBs who have
responded to similar issues, and with the Drug Foundation. All have supported the response
package.

 I propose establishing a centrally-held discretionary fund to get this started. The Ministry of Health
will hold the fund, is finalising guidelines for access, and will contact DHBs, NGOs and Police to
discuss which areas we should start with.

 The Addiction treatment sector, and particularly Alcohol and Other Drugs (AOD) residential care
providers, face significant waiting lists and funding pressures. Further funding is needed, alongside
changes to the existing model of care. The discretionary fund would help to provide better care for
the 2,200 people currently accessing AOD residential care each year, resolve sustainability issues,
and provide for an increase of around 20 percent (to approximately 2600) in the number of people
accessing services. Approximately half of this estimated funding would go towards addressing cost
pressures in existing services, and to providing supported accommodation which has the potential
to help address high relapse rates. The remainder would go towards increasing the availability of
residential care and detoxification.

 At the same time we want to be sure that we can disrupt supply, and direct people who use these
drugs towards health and social services, and not prison.

 Our focus must be on the importers, the manufacturers and the suppliers of these dangerous
synthetic drugs. We mustn’t further punish the people who use them.

 At the same time, Police and Customs must have the powers they need to be able to disrupt the
supply chain.

 If Cabinet agrees, officials across Health, Police and Justice will work together to progress a
legislative change that:

o schedules 5F-ADB, and AMB-FUBINACA as Class A drugs under the Misuse of Drugs Act

o amends the Act to specify that Police should not prosecute for possession and use (for all
drugs) where a therapeutic approach would be more beneficial or there is no public interest in
proceeding with a prosecution
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o enables temporary drug class orders to be issued, to allow for immediate classification of
emerging harmful substances.

 The Amendment Bill does not specify an amount for presumption for supply. This is because I
believe that 56 grams is appropriate to meet the Government's objectives. A lesser amount may
result in heavy users being charged for supply, and a greater amount may make it more difficult for
Police to disrupt the supply chain.

 I am aware that the Attorney-General has previously concluded that presumption for supply, in
general, is inconsistent with section 25(c) of the New Zealand Bill of Rights Act 1990. I believe that
presumption of supply issues should be addressed through a broader review of New Zealand’s
drug laws. If Government wishes to consider an alternative presumption of supply limit as part of
the Amendment Bill, then officials could work together to address this at the drafting stage.

 One thing I am clear on: this is an immediate, interim solution to address the harm being caused by
synthetic drugs right now. It is not perfect but it is a step in the right direction.

 

. 

 

s 9(2)(f)(iv), s 9(2)(g)(i)

s 9(2)(g)(i)
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Document 2 

Out of scope 

• 

16 - 22 November 2018 

1.5 
Contact: 

Situation: 

S nthetic Drugs Reseonse Cabinet Pa er 
Todd Krieble, Acting Deputy Director-General, System Strategy and Policy, 

Wfill'AIEJ• 
The Ministry is prioritising the scheduling of two synthetic drugs, AMB
FUBINACA and 5F-ADB, as Class A drugs under the Misuse of Drugs Act 
1975 to address the harm being caused by these drugs. A key driver in doing 
so is to protect public health and safety by disrupting supply. 

The Ministry also wants to protect people who use these drugs from 
criminalisation (scheduling these drugs under the Misuse of Drugs Act 1975 
brings greater penalties for possession and use). 

The proposed legislative options are to ensure that users of these drugs are 
protected from criminalisation (note: your office has received a draft copy of 
this paper, with the table of options). In summary: 



 agencies support option 1b to classify AMB-FUBINACA and 5F-ADB

as Class A drugs, but to amend the Act to reinforce Police’s powers of

discretion for possession and use (for all drugs) to achieve the

objective of protecting users from criminalisation/restrict ability to

prosecute for possession and use

 agencies note that the preferred option could be strengthened to

ensure it can respond to the rapidly evolving drug market. Agencies

are exploring ways this can be achieved and this will be reflected in

the updated Cabinet paper

 agencies hold a strong view that options 2a/b have too many

unintended consequences to be workable. Option 2a is to classify

AMB-FUBINACA and 5F-ADB as a Class A drug under the Misuse of

Drugs Act, but only offences and penalties for importation,

manufacture, supply and not for possession and use. Option 2b is to

classify AMB-FUBINACA and 5F-ADB as a Class A drug under the

Misuse of Drugs Act, but create a mechanism, for example a new Drug

Classification Schedule or part of each Schedule, which has only

offences and penalties for importation, manufacture, supply and not for

possession and use. These options would have a significant

operational impact on Police, and creating a 'bespoke' model to give

Police the additional powers they need is unprecedented. There are

also significant Bill of Rights Act 1990 implications because it creates

police powers over a person’s property rights in the absence of them

committing an offence.

The Ministry will reframe the Cabinet paper to reflect the points above. The 

paper is intended to go to the Social Wellbeing Committee on 5 December 

2018. 

The redrafted paper will be provided to your office by 21 November 2018, for 

lodging on 29 November 2018. 

Action: No action required. This information is for noting only. 

14 – 20 December 2018 

1.6 Synthetic Drugs Response 

Contact: Todd Krieble, Acting Deputy Director-General, System Strategy and Policy, 

Situation: On 10 December 2018 Cabinet approved: 

 the establishment of a discretionary fund to support local ‘surge’
responses to the harm caused by synthetic drugs

 time-limited funding from the Proceeds of Crime (PoC) fund for alcohol
and other drug initiatives that enable and/or support a health approach to
alcohol and other drug issues

 drafting of an amendment bill that will classify two dangerous synthetic
drugs under the Misuse of Drugs Act 1975, specify Police discretion (for
all drugs) and introduce the ability to make temporary class notices (for all
drugs).

s 9(2)(a)



The Parliamentary Council Office is drafting an Amendment Bill (the Bill) as a 

result of the policy approvals agreed at Cabinet and the Bill is expected to go 

to Cabinet Legislation Committee (LEG) on 14 February 2019.  

The Treasury’s impact assessment panel gave the impact assessment 

prepared, alongside the development of the Cabinet paper a ‘not complete’. 

As a result, the Ministry will prepare a supplementary analysis report in 

advance of the February 2019 LEG paper. 

The Ministry will provide you with a report regarding the initiatives it proposes 

to allocate PoC funding for in the 2018/19 and 2019/20 years, by  

31 December 2018. 

Action: No action is required. This information is for noting only. 



Document 3 

Sent by: Emma 
Hindson/MOH 

cc: "FERGUSON • 

2211112018 02:53 p.m. 
. erguson po rce.govt.nz>. "Cowie. Graham• 

<Graham.COWle@justice.govt.nz>. "Helen Fieldfng@moh.govt.nz" 
bee: 

Subject: RE: One pager- synthetic drugs 2Z Nov version 4 

Hi Jane 

As requested here is version 5. 

Emma 

One pager- synthetic drugs 22 Nov version 5.docx 
Emma Hindson 
Manager 
Regulatory Policy 
Strategy and Policy 
Ministry of Health 
DOI: 04 816 4471 
Mobile: 021 539 658 

http://www.health.govt.nz 
mail to: Emma_ Hindson@moh.govt.nz 

Jane Dancer Hi all Richard Schmidt has just req ... 

From: 

22/1112018 02:34 :58 p.m. 

To: 
Cc: 

Jane Dancer <Jane.Dancer@partiament.govt.nz> 
"Emma_Hindson@moh.govt.nz" <Emma_Hindson@moh.govt.nz>, 
"FERGUSON, Gillian" <Gillian.Ferguson@police.govt.nz>, "SHAW. Kathryn" 
<Kathryn.Shaw2@police.govt.nz>, "Megan.Gibson@justice.govt.nz" 
<Megan.Gibson@justice.govt.nz>, "Cowie, Graham" <Graham.Cowle@justice.govt.nz>, 
"Helen_Fielding@moh.govt.nz" <Helen_Fielding@moh.govt.nz>, 
"Jane_Hubbard@moh.govt.n:z" <Jane_Hubbard@moh.govt.nz>, "John_Doyle@moh.govt.nz" 
<John_Do le moh. ovt.n > • · " · 

Date: 
Subject: 

1 /2018 02:34 p.m. 
_ RE: One pager- synthetic drugs 22 Nov version 4 

Hi all 
s 9(2)(a) 

has just requested the attached amendments - now re-saved as v4. 

Jane 

From: Emma_Hindson@moh.govt.nz [mailto:Emma_Hindson@moh.govt.nz] 
Sent: Thursday, 22 November 2018 1:47 PM 

To: Jane Dancer <Jane.Dancer@parliament.govt.nz> 
Cc: FERGUSON, Gillian <Gillian.Ferguson@police.govt.nz>; SHAW, Kathryn 

<Kathryn.Shaw2@police.govt.nz>; Megan.Gibson@justice .govt.oz; Cowie, Graham 

<Graham.Cowle@justice.govt.nz>; Helen_Fielding@moh.govt.nz; Jane_Hubbard@moh.govt.nz; 
John_Doyle@moh. ovt.nz· Todd Krieble 



Subject : One pager- synthetic drugs 22 Nov version 3 

Hi Jane 

Amended paper as requested. 

Emma 

Emma Hindson 
Manager 
Regulatory Policy 
Strategy and Policy 
Ministry of Health 

DDI: 04 816 4471 
Mobil .s 9(2)(a) 

bllp://www.health.govt.nz 

mailto:Emma Hindson@moh.govt.nz 

*************************************************************************** 
* 
Statement of confidentiality: This e-mail message and any accompanying 
attaclunents may contain infonnation that is IN-CONFIDENCE and subject to 
legal privilege. 
If you are not the jntended recipient, do not read, use, disseminate, 
distribute or copy this message or attachments. 
If you have received this message in error, please notify the sender 
immediately and delete tl1is message. 
*************************************************************************** 
* 
This e-mail message has been scanned for Viruses and Content and cleared by the Ministry of 
Health's Content and Virus Filtering Gateway 

One pager- synthetic drugs 22 Nov version 4.docx 



Rele
as

ed
 un

de
r th

e O
ffic

ial
 In

for
mati

on
 Act 

19
82



The risks of option 1 b are that: 
• the criminal justice system can disproportionally impact Maori. Police has been making 

progressive steps toward enhancing the organisation's awareness of unconscious biases 
and to focus decision making on getting the best outcome in each circumstance. In 
particular, Police has invested in training staff regarding custody and ensuring that recruit 
training has a focus on equitable and unbiased decision making. The Police 
Commissioner's Maori Focus Forum, comprises senior Maori leaders from throughout 
Aotearoa who meet quarterly to discuss issues of mutual interest, and provide advice and 
guidance on policing strategy. Similarly, the 12 Police Districts have Maori Advisory 
Boards that enable iwi representatives to work with Police District Leadership T earns. 

• possession and use would still be an offence and, if prosecution proceeded, would have 
penalties as per other Class A drugs. 

How does Option 1 b differ from the status quo 

Option 1 b seeks to reinforce Police's powers of discretion for possession and use (for all drugs). 
While Police policy already supports the use of discretion (status quo), Police will develop a 
Practice Guide specifically for these types of offences, such as is used for offences under section 
59 of the Crimes Act 1961 . Section 59 ( 4) was implemented to manage a similar concern, in that 
Government wanted to criminalise serious behaviour, but wanted reassurance inconsequential 
offending would not be prosecuted. The Guide would advise Police staff about taking a health
based approach toward users, and to give tailored guidance to Police staff on how best to apply 
discretion for these particular offences. Additionally, the guide could be complemented by training 
for front-line staff. 

Excluded options 

Agencies considered the two options that would remove penalties for possession and use under 
the Misuse of Drugs Act. 

~encies considered that these options could not be implemented in advance of 
"f#IWPI because: 

s 9(2)(f)(iv) 

• they potentially create a perverse incentive for people to use synthetic drugs, rather than 
a drug that carries an offence for possession (eg all other drugs scheduled under the 
Misuse of Drugs Act and all unapproved substances under the Psychoactive Substances 
Act) 

• there may also be a perception of a low health risk. As a result of this, user demand may 
shift from lower harm substances such as cannabis to synthetic drugs. While this risk 
could be partially mitigated by public messaging about the health risks, it is likely that legal 
risk would be a compelling factor for users 

• they require the development of a bespoke search warrant regime because search 
powers would not be attached to an offence, which creates operational complexities for 
frontline Police and possible Bill of Rights inconsistencies. 

Recommendation 

A Misuse of Drugs Amendment Bill that specifies that Police should not prosecute for possession 
and use (of any drug) where a therapeuti c approach would be more beneficial or there is no 
public interest in proceeding with a prosecution. This discretion is consistent with current 
Police practice. 
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Document 4 
RE: Urgent repsonse please- questions re: synthetic drugs cab paper 
FERGUSON, Gillian 
to: 
Emma _Hindson@moh.govt.nz 
27/11 /2018 10:36 a.m. 
Cc: 
"WOOD, Jeremy", "SHAW, Kathryn", "Cowie, Graham", "Gibson, Megan" 
Hide Details 
From: "FERGUSON, Gillian" s 9(2)(a) 

To: "Emma_ Hindson@moh.govt.nz" <Enuna _ Hindson@moh.govt.nz>, 
Cc: "WOOD, Jeremy" "SHAW, Kathry11" 

,.s 9(2)(a) . 
"Cowie, Grahan1" 
"Gibson, Megan" 

History: This message has been replied to and forwarded. 
Hi Emma 

s 9(2)(g)(i) owever, we consider that t he current proposal 

(option lb) has been developed in response to a sim ilarly complex policy issue, involving a need to balance 

competi ng interests. 

Consideration of w hether or not it is appropriate to prosecute a person for an offence, is a standard part of 

the exercise of discretion by front line officers. For example, in consider ing whether to make a referral to an 

lwi Panel, officers consider t he need for a response that addresses t he factors underlying the offending 
behavio ur. More generally, Police d iscretion involves a careful weigh ing of multiple factors. An officer must 

consider: 

• the nature and seriousness of offence 

• the necessity to maintain public order 

• evidential sufficiency, based on the Solicitor-General's Prosecution Guidelines 

• the public interest, based on the Solici tor General's Prosecution Gu idelines 

• the suspect's behaviour and circu mstances 

• any vict im considerations. 
Police considers that decriminal ising possession and use would send an incorrect signal about the harm 

associated w ith use of synthetic drugs. There is also a risk that users of lower harm substances, such as 

cannabis, could shift to t hese high harm synthetic drugs. 

Nga mihi 
Gillian 

Gillian Ferguson 
Manager: Policy - Crime Prevent ion 
Policy & Partnerships 

s 9(2)(a) 

s 9(2)(g)(i) 

fdp_·///f'.·/T T<::P.r<::/f'hinrknn / AnnOM::i/T .nr::il/TPmn/nntP.s0Q'iRfiAl-wP.h7t1Sn htm ? /O'i/?O 1 Q 
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