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Dear -

133 Molesworth St 
PO Box 5013 
Wellington 6145 
New Zealand 
T +64 4 496 2000 

Response to your request for official information 

I refer to your request of 29 September 2018 under the Officia l Information Act 1982 (the 
Act), which was subsequently refined on 10 October 2018 to: 

"Any health reports provided to the Minister of Health containing policy advice on the 
effects of having specialists working in both the public and private health sectors, and 
possible responses, in 2005 or 2006 - I understand there was at least one and it was 
signed out by Dr Gillian Durham. 

I also request any advice to former Health Minister Pete Hodgson during late 2005 to 
end of 2007 on the co-location of public and private hospital facilities on the grounds 
of Counties Manukau DHB." 

I note that on 8 November 2018, you were advised that we would be extending the time 
frame for responding to your request until 23 November 2018, due to the need for further 
consultation. 

The information relating to this request is itemised below, with copies of documents 
attached. 

I have decided under section 9(2)(a) of the Act to withhold personal details, in order to 
protect the privacy of natural persons. I have also decided to withhold information that is 
outside the scope of your request. Specific grounds are noted in each document where 
information has been withheld. 

Document Decision under OIA 

1. Briefing 20057814 - Public-Private Personal details withheld under section 
Interface: Specialists working in both sectors 9(2)(a) of the Act. 

2. Appended report to briefing 20057814 -
Public-Private Interface: Specialists working Released in full. 
in both sectors 



3. Briefing 20058481 - The Public-Private Personal details withheld under section 
Interface: Provider Selection Protocol 9(2)(a) of the Act. 

4. Revised Provider Selection Protocols 
(following decisions by Annette King of Released in full. 
2318105) in response to HR 20058481) 

5. Briefing 20070739 - Cabinet Paper on Personal details withheld under section 
CMDHB Private Hospital Proposal 9(2)(a) of the Act. 

6. Briefing 20070932 - Cabinet Paper on Personal details withheld under section 
CMDHB Private Hospital Proposal 9(2)(a) of the Act. 

I trust this information fulfils your request. You have the right, under section 28 of the Act, to 
ask the Ombudsman to review any decisions made under this request. 

Please note this response (with your personal details removed) may be published on the 
Ministry of Health website. 

Yours sincerely 

Monique Burrows 
Acting Director 
Office of the Director-General 
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The- re are no financial implications or recommendations at this stage. However any 
recommendations flowing from subsequent work on the issues discussed in this 
rep ) rt could well have associated costs. 

REGOMMENDATIONS 

ThE ! recommendations are that you: 

(a) note the attached report on the conflict arising when specialists G~ 
work in both the public and private health sectors Ye$/No 



Ref. No.: 20057814 

(b) indicate your interest in the Ministry doing further work to 
develop any of the following options which we consider the most 
promising of those outlined in the attached report: 

(i) offering specialists in particular locations and specialties a 
contract to work exclusively in the public sector, possibly 
starting with a pilot 

~No 
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Ref. No.: 20057814 

REPORT 

BACKGROUND INFORMATION 

1. Health Report 20047170, The Public-Private Interface, provided an overview of 
issues arising in the interface between the public and private health sectors in 
New Zealand. The attached paper on the conflict that arises when specialists 
work across both sectors, was foreshadowed in that report. 

6. It is possible that the difficulty we have encountered in getting hard data to shed 
light on this issue is itself symptomatic of the underlying conflict. While it 
remains difficult to track progress with waiting times in the public sector, the 
sector's efforts to address the problem of long waits will continue to be 
hampered, and the demand for private sector operations will continue. 
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Possible approaches 

7. The attached report includes three options to remove the conflict of interests 
and a further six that aim to reduce its impact. Of these, the Ministry considers 
the following options are the most promising given the shape and history of the 
New Zealand system: 

• offering specialists in particular locations and specialties a contract to work 
exclusively in the public sector, possibly starting with a pilot 

• 

Contact for tele hone discussion if re uired 
Name 

Kathy 
S encer 
Dr Gillian 
DL rham 

Position 

Principal Advisor, 
Sector Polic 
Deputy Director
General, Sector 
Polic 

Telephone Suggested 
Direct Line After Hours First Contact 

-+------ --l 
496-2120 1 

496-2004 s 9(2)(a) 
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Executive Summary 

This paper discusses the issues that arise when specialists work for part of their time 
in the public sector, but also deliver the same services privately. 

Demand for private specialist services in New Zealand stems to a large extent from 
the desire to avoid long waiting times for treatment in the public sector. If waiting 
times were short, it seems likely that relatively few people would opt to pay for 
treatment privately. In that case, there would be minimal opportunity for specialists 
to earn the higher rates of remuneration available in the private sector. The conflict 
arising for specialists with dual practice is clear. What is not so clear is ~impact it 
may be having on the timeliness of public sector services. 05\\,;;:> ~ 

Since the level of private sector activity varies considerablY. c~~\> and ~ 
specialties, it should be possible to measure any im ct£> :th~rivat sedt~}) 
public sector waiting times. The performance indic t ective · the 
public sector monitor how patients are manag ~'" infor · mbers 
of people waiting more than 6 months \~ i ist t or surgical 
procedure. However, due to varyin t or t data does not 
allow direct comparisons to be made g r g wa t lp;i r specific conditions. 
This lack of reliable, comp~ra ~i a in it p omatic of the underlying 
conflict: while performa ~~i s diffi e re and compare, it will be 
difficult to develop~n mitia~o e public waiting times. 

Most Distri I ards i ~following clause in their contract with 
speciali : 

0 · in oth u i e interests." 

ublic r is unusual in allowing a key segment of its workforce to be 
eng~· r" activity alongside their public sector work. Other sectors, such as 

· tions, and the New Zealand public service, do not allow employees to 
r ompeting organisations, or in any capacity that may lead to a conflict of 

ests. 

Some evidence has been gathered internationally on the impact of the conflict of 
interests for specialists with dual practice and this is included in the report. The 
Southland ophthalmologists court case from 2003-4 is also presented as an example 
of the impact of specialist work practices on the service delivered in the New 
Zealand public system. This international and local evidence does not allow firm 
conclusions to be drawn for the wider New Zealand context. However, it does 
provide some empirical support for the contention that specialists' dual practice has 
lengthened public sector waits, here and overseas. 

There are other disadvantages to dual practice, such as reduced time available for 
specialists to train junior doctors in the public system . There are also a number of 
advantages, such as the availability of private work helping to attract a specialist to 
work in a particular DHB, and some benefits for public sector roster systems. These 
pros and cons are discussed briefly in the report. 
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Other countries have taken a range of approaches to remove or reduce the conflict 
of interests for specialists with dual practice: these are included in the list below. 
Each approach has a set of flow-on effects and costs that would of course need to 
be considered and weighed against the benefits of reducing or removing the conflict. 

None of these options are being proposed at this stage and, given the nature and 
history of our health system, some of them would not be suitable for further 
consideration in the New Zealand context. For example, it is most unlikely that 
options such as (a) or (i) below, that directly limit the private sector, would be 
considered appropriate in New Zealand's health sector. 

Options to remove the conflict include: ~ 

a separating the public and private sectors at the servic~I ~®i ne ~· a 
Canada by prohibiting private provision of services tha ( ~M:l> e ~i 5

""' \> 
system AA \> 

b separating the public and private sectors at the~~~ heal~s · nal 
by prohibiting dual practice, as is d~n ~~· Swe~~~bourg, 
Greece and Italy ~ a~~ 

c contracting with specialists to w~ 1 y in t~~ ~ctor. 
Responses to reduce any~we pact~f ~~~de continuing to allow 
dual practice but: \ V O ~~ 
d offering spe~i · H:icu ~ and specialties a contract to work 

exclusi~1 th ic se , ~starting with a pilot 

e ~i · 1 g:~ secto · e r activity to certain maximum levels for each 
· · , as o~re? r the previous consultants' contract in the UK 

~ iring e~~itions to be met in the public sector in relation to waiting 
'\)'?me ~~e practice can be undertaken 

g ~ cols in the public sector to minimise specialist behaviours that work 
(0~~' t achieving public sector aims, as is done in the UK 

~\) using different forms of remuneration and/or other changes to working 
\:::::!) conditions for specialists in the public sector to encourage reductions in public 

sector waiting times 

regulating private provision to limit charges, making private practice less 
rewarding for specialists. 

Clearly any initiatives that would reduce specialists' ability to earn income from the 
private sector would need to be accompanied by other measures to retain specialists 
in the New Zealand public health system. The cost of such measures could be 
significant and may be considered too high. However these costs need to be 
weighed against those already incurred under the present system: to patients waiting 
for public treatment, to patients opting to go private, and to government in attempting 
to reduce waiting times through various waiting time initiatives. 
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1 Introduction 

This paper discusses the issues that arise when specialists work for part of their time 
in the public sector, but also deliver the same services privately. 

1 Ministry of Health (2004). 
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2 The role of the private sector 

2.1 Link to Future Funding report 

The 'Future Funding' report2 identified three areas of concern arising from the fact 
that some services are delivered in both the publicly and privately-financed sectors: 

1. the two-tier system (ie access based on ability to pay rather than need) 

2. 

3 . 

• 

©~current report relates to the third (and to a lesser extent second) overlap issue 
identified in the Future Funding report, and the final paragraph of the proposed 
principles (see box above). 

2.2 Complementary or competing? 

The relationship between the public health sector and private practice has been 
characterised as both complementary and competing, as illustrated in the two 
examples below: 

a A Dominion Post article on 14 April 2004 reported that Wellington Hospital was 
seeking help from Wakefield Hospital to reduce its 'ballooning' waiting list for 
cardiac surgery. Wakefield Hospital was prepared to help and could 
'comfortably' take two of Wellington Hospital's cardiac patients per week. 

2 Ministry of Health (2004). 
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b In the High Court in Wellington on 30 June 2004, Justice Gendall ordered the 
Ophthalmological Society and eye surgeon Brett Rogers to pay penalties for 
breaching competition law. Southland Health had wanted to contract two 
Australian doctors to perform cataract surgery in lnvercargill but Dr Rogers 
resisted with support from other eye surgeons and the Society. The doctors 
said they were concerned for patient safety but Justice Gendall said that was 
no more than an excuse. Cutting the waiting lists for cataract surgery would 
have reduced demand for Dr Rogers' lucrative private practice. 

Each characterisation leads to different explanations for the problem of long public 

~~~~~.waiting times and suggests different approaches for how th~0 can be a 
2.3 Private sector as complementary ~\:;,~~~ \) 

public sector to cope with the demand for surger Ip, a · the 
In the first example the private sector is characterise ~Ip~ o~t tr I 

Health Funds Association of New Zealand (HF ays b~ : 

~~ks that it 
~~ying problems 
ment following the 

g times for elective surgery are 
I with increasing numbers of acute 

"The public and private sector complement one another and the primary hurdle to them 
working cooperatively is political. Successive Governments have failed to admit that the 
public sector doesn't have the capacity to provide emergency services and undertake 
the quantum of elective surgery required. By failing to face up to this fact, despite 
evidence to the contrary, the public are misled into thinking the public health system will 
be there for them when they need it. " 

HFANZ concludes that the time is rapidly approaching when people will have to 
make provision for their own healthcare. 
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2.4 Private sector as competing 

In the second example, doctors are seen to use their professional bodies to operate 
a closed shop by preventing a public hospital from employing doctors from overseas 
to reduce waiting lists for surgery. In this characterisation, doctors working privately 
compete for patients with the public sector and are prepared to use anti-competitive 
strategies to reduce the capacity of the public hospital to take patients, strengthening 
the position of private practice in the market place. This case is discussed in more 
detail in section 4.2 below. 

emic Professor Donald Light, has argued that NHS "consultants' contracts 
titute one of several government policies that maximise waiting times and 
mise the number of patients going private"3. Donald Light identified a number 

of factors leading to this perverse result. Arguably these all apply in the New 
Zealand context: 

• consultants/specialists working in the publ ic sector are able to refer patients to 
their own private practices to obtain more timely treatment 

• there are minimal obligations on consultants/specialists in the public sector, 
which allow time to be devoted to private practice 

• specialist control (or at the very least influence) over public sector waiting 
times, which in turn determine demand for private care. 

The next section looks more closely at the potential for confl ict when specialists are 
'permitted to serve both public and private patients'. 

3 Light (2000). 
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3 The potential for a conflict of interests 

This section begins with information on the extent of dual practice among New 
Zealand specialists and the remuneration gap between the public and private 
sectors. It then discusses the theory underlying the employment relationship 
between specialists and their DHB employers, looks at the potential for confl ict from 
dual practice, and at arrangements already in place in the New Zealand public health 
sector to address this problem . A few examples from outside the health system are 
included to show how others address the issue. 

3.1 Employment patterns and remuneration of New Zealand speciali s 

about half their time in each. The following table from the c nci l o 
that in aggregate in 2000, specialists spent 48.9 perce~e1 · ~e in the ~ 
hospital sector and 39.8 percent in private medical pr~~ 

Table 1 Percentage of total hours worked b ~~tio ~ oyment 
site, 2000 W ~· 

her Total 
Practitioner em 
Specialist 1.9 100.0 

5.2 100.0 
21 .6 100.0 

0.3 100.0 
0.8 100.0 
5.1 100.0 

data for 2003 and shows 

a e ipec1a 1s s emp ovmen s1 es 
Secondary employment site 

No 
Private 

secondary Public hospital or Other Total 
Primary Hospital private 
employment site site practice 

Public hospital 814 172 807 202 1,995 

Private hospital or 
212 251 118 44 626 private practice 

Other 131 39 36 45 251 

Total 1, 157 463 962 291 2,873 

Source: Medica l Counci l 
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Table 2 shows that of the 1,995 specialists reporting a public hospital as their 
primary employment site, 814 or 41% worked solely for the public hospital , while a 
further 807 or 40% were also working in the private sector. 

From the table, we can calculate that there were 2,286 specialists working in public 
hospitals as their primary or secondary employment site in 2003 and 1,058 or 46% 
had dual (public/private) practice. Of those with dual practice, 807 had a public 
hospital as their primary employment site, with 251 specialists having a private 
sector role as their primary employment. 

Special ists working in public hospitals4: 

Specialists with dual practice: 

Percentage with dual practice: 

1, 113 

48% 

s estimated that in 1999 private sector remuneration rates were 
hour (net of practice costs) versus $50- $75 per hour in the public 

e r7. At that time, private sector specialist incomes were often found to be 
400,000 per annum. 

4 As their first, second or third employment site. 

5 There are some exceptions to this, for example, paying for extra sessions worked beyond the contracted 
hours, and specialists being put on individual contracts. 

6 From a survey of DHBs conducted by the Association of Salaried Medical Specialists and based on 
responses covering 2,458 specialists (see www.asms.org.nz/Surveys/Salary%202003.html) 

7 Borren P. 2000. The New Zealand Health System: Insights on the Supply-Side. Healthcare and 
Informatics Review Online Vol4, No 3: A Summary of the Seminar Healthcare in the New Millenium, sponsored 
by Southern Cross Healthcare, Wellington, New Zealand . 
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3.2 The employer/employee relationship 

An agency relationship is an agreement under which one party, the principal, 
engages another party, the agent, to perform a service on the principal's behalf. 
Examples of agency relationships abound . This section explores the 
employer/employee agency relationship between DHBs - the principal - and 
salaried specialists - as agents. 

How the conflict of interest arises 

This is a simplified caricature of the problem: DHBs are charged with treating people 
according to need and in a timely manner. Deciding who gets treated and when is 
done on the basis of clinical priority. The first part of the service is the assessment 
of a patient by a special ist and the aim under current policy is for this to happen 
within six months of referral by a GP. Patients are assessed according to the 
severity of their condition and their ability to benefit from treatment: a patient whose 
condition meets or exceeds the clinical criteria is booked in for treatment. The 
current aim is for all patients who meet the clinical criteria to be treated within six 
months of assessment. 

DHBs employ specialists to perform procedures with the aim of reducing the number 
waiting for treatment and to ensure that patients are not waiting for an unreasonable 
length of time. If the wait becomes too long, or the clinical threshold is set too high, 
then some patients - those with enough income or private medical insurance - will 
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opt to have their treatment in the private sector by a specialist who may also work in 
the public hospital. These specialists are able to offer some patients treatment on a 
different set of criteria than that offered by the public sector. 

The first area of potential conflict of interests is that salaried employees may gain a 
financial benefit if the waiting time goals of the organisation they work for are not 
met. 

3.4 Contractual measures to reduce the conflict 

The problem of potential conflicts in the interests of employers (as principals) and 
employees (as their agents) is well recognised, and employment contracts in all 
organisations are created to, as far as practicable, align the interests of employees 
with the organisation they work for. 

As already mentioned, difficulties in aligning the interests of employers and 
employees explains the reluctance of many organisations to employ significant 
numbers of part-time workers, especially in senior positions. Second, many 
employment contracts forbid full -time employees taking on other remunerated 
employment, even 'out-of-hours'. Third, employees are expressly prohibited from 
manipulating what the organisation can offer a potential customer (for example the 
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length of time before goods can be delivered or a service performed) to divert the 
customer to one's own or another's business. It would be unthinkable, for example, 
that a Telecom employee would get away with informing a customer that he was 
unable to install a telephone line that day, but that for a higher fee he could come 
round on his way home from work and do a cash job. 

New Zealand Telecom's Code of Ethics includes the following provision on conflicts 
of interest (the most directly relevant clause is shown in bold): 

Excerpt from NZ Telecom Code of Ethics 

"Conflicts of Interest 

A conflict of interest occurs when an individual's interests interfere 
interfere, with Telecom's interests. Telecom expects its people 
Telecom's interests at all times. Telecom people will not 
consent of Telecom: 

• 

• 

• 

ea~~~ervice Code of Conduct published by the State Services 
~Ye~uirement: 
e employer before undertaking secondary employment, and not to undertake 

mployment which , in the opinion of the employer, might conflict with official duties". 

ustralia, the Report of the Committee of Inquiry: Public Duty and Private Interest 
9), known as the 'Bowen Report', sets out the principles that underpin public 

servants' obligations to disclose and manage conflicts. The report recommended a 
code of conduct, which was later endorsed by the Government. The most relevant 
parts of the code are set out below: 

"An office-holder should avoid situations in which his private interest, whether pecuniary or 
otherwise, conflicts or might reasonably be thought to conflict with his public duty. 

When an office-holder possesses, directly or indirectly, an interest which confl icts or might 
reasonably be thought to conflict with his public duty, or improperly to influence his conduct in 
the discharge of his responsibilities in respect of some matter with which he is concerned, he 
should disclose that interest according to the prescribed procedures. " 
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Under the heading "Outside Employment", the code of conduct for Australian public 
servants states: 

"Generally, Australian Public Service employees should not seek outside work if it: 
• would conflict or be perceived to conflict with their official duties 
• is likely to affect their ability to perform their official duties. " 

Compared with the examples set out above, the contracts between New Zealand 
specia lists and their DHB employers appear quite permissive and accommodating of 
their employees' private practice. These contracts typically include the following 
provision8: 

• 

1strict Health Board encourages personal development through outside 
s and will not normally object to employees participation in outside activities. 

wever, employees are expected to bear in mind at all times that their outside interests 
and activities, whether of a business, personal or social nature must not: 

• Adversely affect work perform ance at MidCentral District Health Board 

• Be in conflict with MidCentral District Health Board's interests. 

• Be such as to damage MidCentral District Health Board's reputation . 

This statement is to be read in light of what is reasonable and the well established 
practice of MidCentral District Health Board in employing part time employees who 
naturally carry on business activities independent from its operations. 

8 The DHBs without a conflict of interest clause are: Counties Manukau, Hutt, Otago, and West Coast. 
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4 Evidence of problems from the conflict of 
interests 

This section reviews the evidence on whether the potential conflict affects the ability 
of the public sector to deliver timely services. It presents the available direct 
evidence on how public sector waiting times are affected by the dual practice of 
specialists, as well as more general evidence on how clinica l decisions can be 
affected by financial incentives. 

4.1 The impact of private activity on public sector waiting times in New 
Zealand 

The level of private sector activity varies considerably aero 
specialties as shown in Appendix 1. Given this variatio , · s 
measure any impact that private sector activity m 

initiatives to reduce 

4.2 The Southland ophthalmogists case 

At the beginning of this paper reference was made to the 2003 court case taken by 
the Commerce Commission against five New Zealand ophthalmologists, and the 
Opthalmological Society of New Zealand. This case provides some evidence on the 
impact of specia list work practices on the service delivered in the public system. 
The context for this case was that Southland Health was seeking to reduce long 
publ ic sector waiting times for cataract surgery by contracting Australian 
ophthalmologists to perform 225 operations during January 1997. The court found 
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that the group of ophthalmologists and their Society had breached s27 of the 
Commerce Act when9: 

A 

"they became parties to an arrangement designed to prevent, obstruct or hinder entry into the 
routine cataract surgery market, in Southland, of Australian doctors, without the consent or 
approval of the sole resident ophthalmologist. 

That arrangement, or its integral provision, was that entry by Dr Silva (and earlier Dr Versace) 
was to be opposed and obstructed, had the purpose of substantially lessening competition in 
the market for supply by ophthalmologists of routine cataract surgery (with pre and post
operative care) in Southland." 

(r:\'\ ppropriately planned, could have been dealt with more satisfactorily over a longer term by 
~ ew Zealand Ophthalmologists." 

The question here is 'satisfactorily for whom?' and the answer appears to be for the 
surgeon, rather than for the patients waiting for surgery. In his evidence, economist 
Alex Sundakov, argued that the use of an Australian surgeon would have 
considerably improved the timeliness of cataract surgery for patients in Southland by 
reducing waiting times for both existing and future patients. 

Finally, in the concluding section, the judge said: 

"In general terms, what occurred was a concerted action by members of a profession, and its 
professional body, to assist a colleague avoid legitimate competition to protect what he, and his 
profession, regarded as his exclusive domain." 

In th is instance, in the view of the judge, the local surgeon saw it as his right to treat 
local patients and was very clearly aware of the impact that shorter waiting times 

9 The Commerce Commission v The Ophthalmological Society of New Zealand & Ors (2004) 
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would have on his income. The local surgeon worked very actively to thwart efforts 
to employ Australian surgeons to reduce public sector waiting times. While this 
case cannot be seen as representative of all specialties or all specialists across New 
Zealand, it does highlight the potential for the incentives in the current system to 
work against the government's policy of timely access to care through the public 
system. 

4.3 Overseas evidence of an impact on public waiting times 

• • 
• • 

0% 2% 4% 6% 8% 10% 12% 14% 16% 

% of people vvaiting over 6 months 

Source: UK Department of Health, 2000 

However, the department argued that this correlation: 

"did not of itself demonstrate that the current consultant contract causes these long waiting 
lists. Nonetheless, it is important to explore whether the current consultant contract creates a 
perverse incentive that encourages consultants to divide their time between NHS and private 
work to the detriment of NHS patients." 

Another academic who has written extensively on this issue is Professor John Yates. 
In his evidence to the Select Committee on Health regarding consultant work 
practices in the NHS he stated that: 
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• estimates of time devoted to the private sector suggests that 20 per cent of the normal 
working week is devoted to the private sector; 

• earnings data shows that at least 50 per cent of earnings comes from the private sector 
for the average consultant, and that for surgeons this figure is considerably higher 

(Yates 2000). 

Public patients (public Public patients 
only surgeon) (private/public surgeon) 

101992-1 996 • 1997 01 998 j 

Figure 2 also shows that the waiting times for public patients grew longer between 
1992/93 and 1998/99. The following table shows how the work patterns of cataract 
surgeons changed over the period. In particular it shows that the proportion of 
operations done by surgeons working exclusively in the public sector fell from 38.0% 
to 23.4% and that the proportion done in private clinics by surgeons with dual 
practice increased from 12.8% to 27.4%. In other words, the longer waits for 
cataract surgery in the Canadian public system were associated with a shift towards 
private surgery and a shift towards operations being done by surgeons with dual 
practice. 

10 For example, a region with over 40 private beds per 100,000 population had over 35% of patients waiting 
more than a year in the NHS, whereas regions with less than 10 private beds per 100,000 population had less 
than 20% of patients waiting more than a year in the NHS. 
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Table 3 Patients receiving cataract surgery by surgeon practice type 

92/93 - 96/97 1997/98 1998/99 

6,811 38.0% 1, 133 25.8% 1,154 23.4% 

8,830 (49.2%) 2,353 (53.6%) 2,424 (49.2%) 

Private clinic, surgeon 
operates both publicly 2,292 (1 2.8%) 903 (20.6%) 1,351 (27.4%) 
and rivatel ** 

Total procedures 17,933 4,389 

* Number of surgeons= 27 for 92/93-96/97, 13 for 97/98, 18 for 98/99 
** Number of surgeons= 9 for all years 

4.4 

• the frequency and costs of radiation-therapy treatments at free-standing 
centres were 40 to 60 percent higher in Florida than in the rest of the United 
States 

• there was no below-average use of radiation therapy at hospitals or higher 
cancer rates that explained the higher rates of use or higher costs in Florida 

• radiation physicists at facilities with physician ownership spent 18 percent less 
time with each patient over the course of treatment than did their counterparts 
at free-standing facilities without physician ownership 

11 44% of free-standing radiation therapy clinics in Florida were joint ventures in 1989 compared with 7% 
elsewhere. 
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• mortality among patients with cancer in Florida was not lower than the US 
average, even though physician ownership was much more common in that 
state. 

inical training used in New Zealand requires experienced specialists 
ngside medical registrars. When specialists are off-site working in 

~i at practice, the opportunities for training are reduced. One response to this is 
~ onsider providing training for junior doctors in the private sector. Alternatively, if 

dual practice were reduced, the capacity of the public sector to train junior doctors 
would likely increase. 

b Financing of medical training 

The question here is whether the private practice of specialists has any implications 
for the balance of public and private funding of training. In other words, if specialists 
only work (slightly under) half of their time for the public system, should these 
individuals contribute a greater share of their very significant training costs? 

Alternatively, should there be an expectation or requirement that specialists trained 
in the New Zealand system make a certain commitment to working in the public 
sector? In 2000 the NHS sought to have specialists work exclusively for the public 
system for the first seven years after completion of their training. However, the 
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British Medical Association would not agree to such a provision being included in the 
consultants' contract and the proposal was abandoned. 

The first phase of the joint Tertiary Education Commission/Ministry of Health project 
on the education and training of the health workforce analysed the current provision 
of education and training. The project identified the costs of training specialists as 
shown in the next table (costs for some other groups of health professionals are 
included for comparison). 

Table 4 Total cost of trainin 

Medical graduate 

Physician - General 

Obstetrics & Gynaecologists 
Ophthalmologists 
Pathologists 

Surgeons 
General Practitioners 

Dentists 

Nurses 

c 

Total cost 
$000 
205 
438 

490 

28 

· · anti~ork i oth the public and private sectors need to be located 

s e DH n in Appendix 1) may be making it harder for those DHBs to 
"Ir'"''"'"'" ei!e ~ . res for private practice. The very limited private activity in 

attr~ ·a 1 to the public system. If dual practice was not possible, public 
~~~ 1sts might be more evenly distributed across the country. 

@\.£ Advantages of dual practice 

There are of course some benefits to having specialists able to undertake dual 
practice, and these are outlined briefly below. 

a Public sector remuneration levels 

The main argument that has been made in favour of specialists ' dual practice is that 
it leads to savings in the public sector because DHBs do not have to pay as much as 
they otherwise would to attract and retain staff. This is undoubtedly correct insofar 
as it relates to salary costs. However it is important to also consider any costs that 
arise in the public sector, and in particular for patients, because of the conflict of 
interests inherent in dual practice. 
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b Private sector quality 

Although the standards required of the public and private health sectors are the 
same, the public sector may provide more opportunities for continuing medical 
education (CME) than the private sector. When specialists work in both sectors, the 
benefits of publicly-funded CME are spread to private as well as public patients. 

c Attracting specialists to smaller centres 

6.1 Overview of options 

In his evidence to the Select Committee on Health in the UK, Professor John Yates 
(2000) identified two possible solutions for the conflict faced by NHS consultants with 
dual practice. The first was to not allow consultants to work in the two sectors 
simultaneously. Prohibiting dual practice was also recommended as a long-term 
objective by the UK Select Committee on Health (2000). In its 'Summary of 
Conclusions and Recommendations', the Committee stated: 

"(m) We believe it is indefensible that patients with similar clinical needs receive significantly 
different treatment purely because of their ability to pay. Therefore we believe that the 
Government should make it a long-term objective that consultants in the NHS do not undertake 
private practice. We recommend that the Department commission research into what the 
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effects of any such separation would be, and into ways in which incentives could be 
implemented and afforded which would help to keep the best consultants within the NHS. The 
NHS was founded on the principle of equity: it should put that principle into practice. " 

The second option suggested by Yates was to exercise: 

"extremely tight control on private sector activity within the NHS that guarantees private 
patients are not treated earlier than NHS patients. Guidelines could be introduced that would 
not permit hospitals or surgeons to undertake private practice unless outpatient waiting times 
were less than four weeks for routine appointments, all inpatients were treated within three 
months, and that certain minimum workload standards were attained". 

It is also possible to use some combination of these approaches, varying across 
DHBs and/or specialties according to local conditions. Before discussing these 
options in more detail, the next section addresses the question of compensation for 
public sector specialists if any actions were taken that reduced their opportunities to 
augment their incomes with private sector work. 
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6.2 Compensating specialists for loss of private opportunities 

Any measure that reduces the income-earning options open to specialists is likely to 
be met with a response from at least some of these professionals. They are likely to 
try to restore any loss of income, or otherwise improve the balance between work 
effort and rewards. Responses could include specialists moving to work entirely in 
the private sector, or moving overseas. 

95/96 96/97 97/98 98/99 99/00 

ID Baseline Funding • One-off Funding I 
Source: Ministry of Health (2002) 

00/01 
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Another important point is that the cost of compensating specialists for a loss of 
private sector income could be significantly less than the actual amount of income 
foregone. This is because the public sector has the ability to offer other benefits 
such as influence or control over their work environment in the public system, 
teaching or research opportunities, and more interesting or complex work. Further, 
there are costs to having a private sector practice, such as capital and staff costs as 
well as time lost travelling between the various places of work, which would no 
longer be incurred. 

We turn now to look at the alternative options, first for removing, and then for 
reducing the confl ict of interests for specialists with dual practice. 

separating the sectors at the service level is worthy of some 
us ion as it is part of the full range of responses and highlights the Canadian 

tern which sits at one extreme in terms of the management of the public-private 
interface. 

In most of Canada's provinces, the private financing of health services available in 
the public sector is either prohibited or strongly discouraged through a patchwork of 
federal and provincial arrangements13 : 

• private insurance for "medically necessary hospital and physician services" is 
illegal in 6 out of 10 provinces 

• in all provinces, physicians wanting to practice privately have to opt-out of the 
public insurance plan 

12 This refers to the ability for people with a lower level of need to access services faster in the private system 
by paying out of pocket or using private insurance. 

13 Flood (2001) 
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• in three provinces (Manitoba, Nova Scotia and Ontario) doctors who opt for 
private practice are unable to charge more than they would receive from the 
publ ic system 

• most other provinces discourage private practice in other ways, for example by 
denying any access to public funding for patients being treated privately 

• extra billing (direct charges to patients within the public system) is either directly 
prohibited or clawed back by the federal government under provisions in the 
Canada Health Act. 

©~ equlate to prohibit dual practice 

elling outside Canada. A 
o of patients received treatment 

Under this option, elective services could still be offered privately but each specialist 
would work in only one sector, either public or private. In the Canadian system, in 
all provinces, physicians wanting to practice privately have to opt-out of the public 
insurance plan. The OECD states that doctors are also prohibited from having dual 
practice in Sweden, Luxembourg , Greece and ltaly16. 

c Exclusive public sector contracts 

Here DHBs would include a provision in their contract with specialists that prohibited 
them from providing the services specified in the contract in a private capacity. This 
would be exactly analogous to the approach taken by Telecom and common to other 

14 Canadian Institute for Health Information (2003) 

15 Fraser Institute (2003} 

16 OECD (2004) 
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sectors of the economy. As mentioned above, such an approach would need to be 
accompanied by a renegotiation of salary and other terms and conditions for 
specialists that would effectively "buy out" their right to practice privately. 

In an article comparing the NHS with the Health Maintenance Organisation, Kaiser 
Permanente in the US, Donald Light (2004) made the point that: 

"Kaiser doctors work only for Kaiser, but then Kaiser pays market rates for its clinicians". 

6.4 Other impacts and costs of removing the conflict 

• 

essment Criteria thresholds, so that funding 
ualifying for treatment are balanced. In this case 

met in the private sector by specialists working solely 

wo other impacts, both difficult to assess, are as follows: 

• having a much larger group of specialists relying more heavily on the public 
sector for their incomes could alter the dynamics and relationship between DHB 
employers and the Association of Salaried Medical Specialists. This could be 
either a positive or negative force in the achievement of public sector goals 

• a potentially very large flow-on cost could arise if specialists or other DHB staff 
that do not have private sector opportunities were successful in seeking 
increases in remuneration to regain relativity with their colleagues. 
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6.5 Options to reduce the impact of the conflict of interests 

Under the six options considered in this section, opportunities for dual practice would 
continue. However other changes would be made in an attempt to reduce any 
negative impact of specialists' private practice on the public sector. 

d Targeted option of an exclusive public sector contract 

This appro tween private activity and public sector 
objecti ~n~ · trongest of this group of options. 

~\{c(by n Yates, specialists working in the public sector could 
itte ~ e private practice only when particular waiting times 

n met (Yates 2000). In the New Zealand context the conditions 
an ambitious level (eg 95% of people waiting less than 4 weeks for 

or at a level that is more easily achieved ( eg the current 6 month target). 

() 
e rmer case, the demand for private services would become relatively weak 

n therefore opportunities for private practice would be lim ited. In the latter case, 
waiting times would still be seen as too long by some patients and demand in the 
private sector would remain reasonably strong (although less than under current 
arrangements). 

This approach could therefore accommodate a range of outcomes in terms of waiting 
times, the size of the private market, and the cost to the public system. 

f Limit private sector activity or income 

This is an option that has proved popular in France and in the UK. In France, public 
hospitals employ both full-time and part-time physicians who can also undertake 
private practice. However the income from private fees must not exceed 30% of the 
specialist's total income. 
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A similar approach was used in the previous NHS consultants' contract. That 
allowed consultants on full-time NHS contracts to earn an additional 10% of their 
NHS salary in private practice. On the other hand, consultants on part-time NHS 
contracts had no limits placed on their private earnings. Those on so-called 
'maximum part-time' contracts were able to earn unlimited private income along with 
10/11 of a full-time NHS salary. As noted above, John Yates stated that earnings 
data showed that at least 50 per cent of earnings came from the private sector for 
the average consultant, and that for surgeons this figure was considerably higher. 

Problems with this model in the NHS have led to a new approach involving job 
planning and a code of conduct which is discussed under the next heading. 

g Protocols in the public sector ~ ~ ~ 
The aim of protocols is to achieve greater transparency ~~~~ spe~© 
public and private work patterns while still allo~ing ice. ~~~ 
consultant contract provides one model of this aP, :\\0~ 

The new NHS consultants' contract intr~c · 2oos(\~o address the 
problems raised by the Health Sele~ OQ 1 e and~ ~

1

mentators by 
requiring much greaterm lar" a6o\u) each I NHS and private 
commitments. The new co c~ s tn1s in · ways: 

• a requirement ~ s t · get much greater clarity and 
transparenc ~ ci t nt e commitment to the NHS 

• Sched t\> e ~ ts out provisions governing the relationship 
e work, 1 tice and fee paying services 

of~t fo rivate Practice' sets out standards of best practice 
~rnin~~ej ship between NHS work, private practice and fee paying 

serv1~\) 
~ackage of arrangements, NHS consultants are required to inform their 

anager of their private commitments including location, timing, and type of 
involved. Regular private commitments must be noted in each consultant's job 

Ian and disclosed at least annually as part of the Job Plan Review. 

The overarching principle is that private work of consultants must not result in any 
detriment to NHS patients or services or diminish the public resources available to 
the NHS. Schedule 9 contains arrangements about possible conflicts of private and 
public commitments such as dealing with an emergency with a private patient during 
an NHS scheduled session (or "Programmed Activity"). 

Schedule 9 also covers the use of NHS facilities and staff for private work. This is 
the aspect of the UK model that comes closest to our "Private Involvement 
Protocols" which govern direct DHB involvement (of staff and/or facilities) in 
delivering privately-funded services. There are two important differences: 

17 UK Department of Health 2003. 
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• our protocols require a direct benefit to public patients before any private work 
can occur in DHB facilities, whereas the UK approach merely seeks to ensure 
no detriment to public patients 

• our protocols apply to DHBs, whereas the UK approach applies the ru les at the 
consultant level. 

Finally, Schedule 9 includes some provisions that relate very directly to referrals of 
patients to the private sector and the issue of waiting times: the key sections are set 
out in Appendix 2 . 

• 

• 

The OECD e r ·on of specialists as one of many factors that 
mig~hin t resenc nee of long waiting times. It found that salary 
w mune~spe sts in ten of the twelve countries where long waiting 

a R o I eas countries without long waiting times were more likely 
une · s according to activity performed. Examples of countries 

remu i ·alists on a fee-for-service basis include Belgium, Luxembourg, 
th France within publicly-funded private hospitals19. Austria and 
~\C~~l\Jan combine salary with the possibility of obtaining additional payments 

to the activity performed. 

Other (non-financial) incentives might include providing specialists with greater 
control over the public sector work environment so that they are better placed to 
achieve public sector objectives (eg through finding ways to schedule electives so 
that they are less disrupted by acute work). 

Regulate charges in the private sector 

A number of countries regulate their private health sectors to achieve public policy 
goals. For example, Australia has limited age-rating of private insurance and 
prohibits insurers from differentiating premiums based on claims history. Insurers 
are also required to notify the Government when they want to increase premiums, 
and the Government can disallow such increases. 

18 With the exception of Medicare. 

19 Which account for 30% of the beds. 
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One option to reduce the conflict of interests for specialists with dual practice is to 
intervene in the private market to limit the charges to patients and therefore the 
rewards to specialists for private procedures. 

As reported by the OECD (2004 ), the Netherlands provides an example of this 
approach. In the Netherlands, prices are regulated and uniform across the public 
and private sectors and there is only one waiting list for both public and private 
patients. This removes the potential for a conflict of interests as there is no financial 
advantage to specialists from treating patients privately. 

This type of approach would be a major departure from the cur~inimal ~ 
regulatory environment for New Zealand's private health s~ is n~ 
recommended for further consideration. ~'\)\) ~ 

~~~~~~ 
~~~@~~© 

~~~~~ 
<0~~© 

(Q)\S 
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Appendix 1 The distribution of private activity 

Private surgical and diagnostic procedures are distributed unevenly across DHBs 
and across specialties. The table below shows the privately-funded share of 
discharges following either surgery or a diagnostic procedure in 2001. The table 
shows that the level of private activity varies considerably from one specialty to the 
next, with private discharges ranging from less than 3% of the total for Obstetrics 
and Renal, to over 30% of the total for Ophthalmology and ENT. 

The right-hand column of the table shows that the share of private activity in a 
specialty varies to an even greater extent across DHBs: for e~a pie, for 
Ophthalmology, the private share ranges from a low of 4.2% in N~h~ HB to a c::( 
high of 56.9% in Waikato DHB. :'\S'> © \) 
Privately-funded share of discharges after surgical or di &St ~ ~ ~ 
procedure, b specialt and by DHB of domicile of ~ 

Vascular 

2.3% -18.4% 
0.0% - 11 .6% 
0.0%-1.1% 

12.6% 2.5% - 21.2% 

ludes ACC-funded procedures (from numerator and denominator) 
Raw numbers, not cost-weighted 
2001 data is the most recent available (private sector data compilation lags well behind that for the public 
secto r). 

Source: NZHIS 
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The next table below shows how the private share of total surgical discharges varies 
across DHBs. Again the variation is considerable, with private surgical/diagnostic 
discharges making up less than 4% of the total in South Canterbury, Northland, and 
Hawkes Bay, but around 20% in Canterbury, Capital and Coast, and Southland. 

Privately and publicly-funded discharges after surgical or diagnostic procedures, by 
DHB of domicile of patient, 2001 

Publicly 
Funded 

Privately (excl Total (excl 
DHB Funded ACC ACC 
Canterbury 23,645 87,878 111,523 
Capital and Coast 11,624 43,501 55,125 
Southland 4,876 20,938 25,814 
Waitemata 15,378 87,287 102,665 
Auckland 13,967 79,546 93,51 
Ota go 6,370 38,445 
Wairarapa 1,269 8,607 
MidCentral 3,928 29, 
Lakes 3,166 5 
Taranaki 3,449 
Waikato 9, 
Counties Manukau 9.6 
Hutt ,523 9.5 

11 ,760 9.4 
8,345 7.0 

,155 24,843 6.8 
48,308 51 ,673 6.5 
15,055 15,850 5.0 
13,275 13,778 3.7 
36,883 37,851 2.6 

856 33,692 34,548 2.5 
118,870 824,699 943,569 12.6 

~ t : 2001 data is the most recent available (private sector data compilation lags well behind that for 
~e public sector). 

Source: NZHIS 
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Appendix 2 Provisions from 2003 NHS Consultants' Contract 

Excerpt from Schedule 9 

Patient Enquiries about Private Treatment 

20. Where, in the course of his or her duties, a consultant is approached by a 
patient and asked about the provision of Private Professional Services, the 
consultant may provide only such standard advice as has been agreed with the 
employing organisation for such circumstances. 

Source: UK Department of Health 2003 
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NHS Code of Conduct for Private Practice - Guidance for NHS 
medical staff 

Key points 

• The provision of services for private patients should not prejudice the interest of 
NHS patients. 

• Practitioners should disclose any business or professional interest, including private 
practice, which may give rise to - or be perceived to give rise to - any confl ict of 
interest. 

• Private services should not be scheduled during times at which a practitioner is 
scheduled to be working in the NHS. Exceptionally they may be underta 
alongside NHS duties with the NHS employer's express permission. ~ 

• Private commitments should not prevent a practitioner from being~ e 
NHS emergency while they are on call for the NHS. 

• Practitioners should not initiate discussions about provid~·n 1~ erv s for S 
patients, while they are working in a NHS capacity. 

• Entitlement to use NHS facilities, staff and res ~ · e pu~~ t 
discretion of the responsible NHS body. ~ ~ ~ 

• Patients who choose to be treated mor~ e ed to NHS 
services than anyone else , and patient o cha t e\!>s from private to 
NHS and vice versa. 

• Where the Code sets ltants, adherence to those 
standards will form he Clinical Excellence Award 
(CEA) scheme 
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~~A IMPLICATIONS 

~~ ~;~ no financial implications at this stage. However making the changes 
~~posed by ASMS could have flow-on costs. Costs would arise if DHBs were 

instructed to always provide secondary and tertiary services themselves in 
preference to what could be more cost-effective private options. 

RECOMMENDATIONS 

The recommendations are that you: 

a. note the following annexes to this report: 

Annex 1 Existing Provider Selection Protocols 

Annex 2 Changes to Provider Selection protocols proposed by ASMS 

Annex 3 Ministry's Proposed Changes to Provider Selection Protocols 




