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In Confidence 

Office of the Minister of Health 

Cabinet Social Wellbeing Committee 

 

Initial Amendments to the Mental Health (Compulsory Assessment 
and Treatment) Act 1992 
Proposal 

1 This paper presents policy recommendations for a multi-pronged approach to 
repeal and replace the Mental Health (Compulsory Assessment and Treatment) 
Act 1992 (the Mental Health Act) and seeks agreement to initial amendments to 
the Act. 

 
Relation to Government priorities 

2 The proposal in this paper relates to the Government’s priority of ‘improving the 
wellbeing of New Zealanders and their families’ and in particular ‘overhauling 
our mental health services informed by our Mental Health Inquiry’ (This is Our 
Plan, the Government’s Priorities for New Zealand, 2018). 

 
Executive summary 

3 Cabinet agreed to repeal and replace the Mental Health Act [CAB-19-MIN- 
0182] as part of the Government’s response to He Ara Oranga: Report of the 
Government Inquiry into Mental Health and Addiction (He Ara Oranga) and 
invited me to return with a public consultation document in September 2019 
and detailed policy recommendations by June 2020 [CAB-19-MIN-0329]. 

 
4 Work to repeal and replace the Act is underway. This work will take some time 

as it involves diverse perspectives and complex ethical, legal and policy issues 
that require careful consideration to avoid unintended consequences. 

 
5 I consider that a multi-pronged approach provides the best balance of tangible, 

short-term improvements to legislation while maintaining momentum on major 
reforms. This approach involves: 

 
5.1 improvements to the current application of the Mental Health Act and 

provider practice 
 

5.2 initial amendments to the current Act 
 

5.3 policy work to fully repeal and replace the Act, including public 
consultation at a later stage. 
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6 The proposed initial amendments to the Mental Health Act address the 
following pressing issues and are expected to be broadly supported by 
stakeholders: 

 
6.1 eliminating indefinite treatment orders 

 
6.2 minimising the risk of harm to the patient or the public when transporting 

forensic patients who are ‘special patients’ as defined under the Mental 
Health Act 

 
6.3 addressing technical drafting issues that will improve the administrative 

efficiency of the current Act 
 

6.4 removing the sunset date for technical amendments and audio visual link 
amendments made by the COVID-19 Response (Further Management 
Measures) Legislation Act 2020. 

 
Background 

7 He Ara Oranga raised significant concerns with the Mental Health Act and 
recommended that the Act be repealed and replaced. Cabinet agreed to do this 
in May 2019 [CAB-19-MIN-0182]. 

 
8 In July 2019, Cabinet agreed to high-level principles to guide policy 

development for repealing and replacing the Mental Health Act and invited me 
to return with a public consultation document in September 2019 and detailed 
policy recommendations in June 2020 [CAB-19-MIN-0329]. 

 
9 I have not provided a public consultation document following further advice 

from officials. Given the complexity and sensitivity of the issues, we must 
support a public dialogue that respects and protects the safety and wellbeing of 
those participating. This will require a longer process than original timeframes 
allowed for. This advice is informed by targeted stakeholder engagement. 

 
10 In May 2020, Parliament passed the COVID-19 Response (Further 

Management Measures) Legislation Act 2020 which included technical 
amendments and amendments regarding the use of audio visual link 
technology for the Mental Health Act. 

 
Improving both design and practice under the Mental Health Act 

11 Issues with the current Mental Health Act relate to both the Act’s design and its 
implementation. I recommend addressing these concerns through a 
combination of: 

 
11.1 improvements to provider practice under the current Act 

 
11.2 initial amendments to the Act 

 
11.3 a phased approach to decisions on completely replacing the current Act, 

including public consultation at a later stage. 
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12 I am proposing this multi-pronged approach as an initial suite of detailed policy 
recommendations, which were invited to be presented by June 2020 [CAB-19- 
MIN-0329]. 

 
13 This approach will balance the need for swift action to address pressing 

concerns under the current legislation, with the need for a well-considered 
process to develop the policy for new legislation. It will address calls from 
stakeholders, including representatives of Māori and people with lived 
experience of mental illness, to allow enough time for them to be adequately 
engaged. 

 
14 It will also ensure the major legislative reforms align with (rather than outpace) 

wider transformation of mental health and addiction services. 
 
Improvements to provider practice under the current Act 

15 Many of the negative experiences described by Māori, Pacific peoples, people 
with lived experience, and family and whānau relate to the culture and practice 
of providers under the Mental Health Act. Key stakeholder representatives have 
indicated their immediate priorities can be achieved through improvements to 
provider practice and culture under the current legislative framework. 

 
16 The Ministry of Health is progressing work that I expect will provide a significant 

positive impact for people under the current Mental Health Act and their families 
and whānau in advance of its full repeal and replacement. This includes: 

 
16.1 revising guidelines on the Act to strengthen human rights approaches 

and engagement with families and whānau 
 

16.2 making better use of the full suite of regulatory compliance tools to 
ensure the Act is being implemented appropriately 

 
16.3 working with providers and services to embed the use of supported 

decision-making tools in practice. 
 
17 These actions will not only improve outcomes for people under the current Act 

but will prepare services for the changes that can be expected with new 
legislation. 

 
Initial amendments to the Mental Health Act 

18 In addition to improving application of the Act, several issues with the design of 
the legislation could be addressed swiftly through amendments to the current 
Mental Health Act, rather than waiting for full repeal and replacement of the Act. 

 
19 I recommend immediately progressing amendments to the current Mental 

Health Act to address four key issues described below. 
 
20 These amendments are intended to improve the safety of patients and the 

public and enable more effective application of the Mental Health Act. One of 
the amendments, eliminating indefinite treatment orders, will immediately 
deliver action on a key policy change called for in He Ara Oranga. The 
recommended amendments are anticipated to be well-supported by 
stakeholders as the amendments address concerns raised over many years. 
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21  
 I am advised 

legislation will not be ready for introduction until after the 2020 election, due to 
a need to prioritise actions in response to COVID-19; however, it is important 
that we continue to progress action to protect the rights of New Zealanders 
receiving compulsory treatment under the Act. With your agreement drafting 
instructions can be prepared for the Parliamentary Council Office now. 

 
Proposal 1: Eliminate indefinite treatment orders 

22 The current Mental Health Act can be amended to better align with a human 
rights-based approach by eliminating indefinite compulsory treatment orders 
and extending the mandatory statutory review process beyond the current 12 
months. 

 
23 Currently, a compulsory treatment order reaches indefinite status after two 

Court granted extensions (six and 12 months from the initial order). When this 
happens, an individual receives no further required independent review from a 
Court, and the order remains in place until lifted by the responsible clinician or 
on successful appeal to the Mental Health Review Tribunal (the Tribunal). 
Approximately 2,500 individuals are currently subject to an indefinite treatment 
order under the Mental Health Act. 

 
24 Indefinite treatment orders have been widely criticised as a serious breach of 

human rights, and their elimination is a significant policy reform that 
stakeholders and He Ara Oranga have clearly called for. Indefinite treatment 
orders discriminate against people with a mental disorder, could amount to 
arbitrary detention and restrict access to justice. This is a concern given the 
significant restrictions that can be placed on people’s rights under the Mental 
Health Act, including the right to refuse medical treatment. 

 
Current right to appeal to Mental Health Review Tribunal 

25 A patient under the Mental Health Act can apply to the Tribunal for a review of 
their condition and compulsory status following each six-monthly clinical review. 
However, the process must be initiated by the patient who may be subject to 
undue influence. Less than three percent of people under compulsory treatment 
orders applied for a review of their compulsory status in 2016/17. Of these, less 
than 20 percent were Māori, despite Māori being close to four times more likely 
than non-Māori to be placed under a compulsory treatment order, and three 
times more likely to be on an indefinite treatment order. 

 
26 A statutory requirement for regular independent review of compulsory treatment 

orders is a more robust and equitable safeguard against arbitrary detention 
than relying on patient-initiated review processes. 

 
Options for requiring regular independent review of compulsory treatment orders 

27 Option one – regular review by the Courts (recommended option): The 
proposed amendment would require a responsible clinician to apply to the 
Court for continued extensions of compulsory treatment orders every 12 
months after the first two extensions of an order. A responsible clinician would 
continue to assess the patient every six months as currently required. 

s 9(2)(ba)(ii)
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28 As is currently the case, an order could expire earlier if the responsible clinician 
or the Tribunal determined a person was ‘fit to be released’ from compulsory 
status or the person was detained via an order under the Criminal Proceeding 
(Mentally Impaired Persons) Act 2003 or sentenced by a Court to be detained 
in prison. 

 
29 Patients under compulsory treatment orders would continue to have a clinical 

review by their responsible clinician every six months and the right to apply to 
the Tribunal for a review of their condition after the six-monthly clinical review. 
The proposed amendment would provide people under compulsory treatment 
orders with the additional protection of an independent review of their status by 
the Courts every 12 months. 

 
30 There is an existing network of Family Court Judges throughout the country 

who hear applications for compulsory treatment orders and extensions (at six 
and 12 months). This option means a person’s case would continue to be 
reviewed in or close to the community in which they live, providing greater 
opportunity for the person under the order, and others representing the 
person’s interests, to participate in a hearing (the Act currently requires the 
patient to be present throughout a hearing unless excused or excluded by the 
Court). It also means the workload would be spread across the Family Court 
Judges. 

 
31 Option two – regular review by the Tribunal: The Tribunal is a three-member 

panel comprised of a lawyer, psychiatrist and consumer representative and a 
pool of about 16 deputy members. 

 
32 Tribunal processes are less formal than the Courts. However, there would need 

to be a substantial increase in resourcing, including membership and 
administrative support, if the Tribunal were to assume the function of providing 
regular reviews of compulsory treatment orders across the country. New 
Zealand also has a relatively small pool of psychiatrists to draw on for the 
Tribunal. So, while the Mental Health Act allows for the appointment of more 
than one Tribunal, I do not believe this is a practicable option. 

 
Estimated impact of recommended proposal 

33 The recommended amendment (option one) will impact on the workload of the 
Family Court Judges and the Legal Aid service. Ministry of Health officials have 
worked closely with Ministry of Justice officials to estimate these potential 
impacts. These estimates represent the estimated upper limit of additional 
applications to the Courts, as concurrent efforts to change provider practice are 
expected to reduce the use of compulsory treatment orders and the duration of 
orders over time. 

 
34 Officials expect that in the first year of implementation the Courts will have up to 

an additional 2500–2600 applications to review. This accounts for those 
individuals who will be eligible for a review as soon as the amendment comes 
into effect (the backlog), as well as those who become eligible for a 12-month 
review during year one. 



I N C O N F I D E N C E 

6 
I N C O N F I D E N C E 

8t605jj9dp 2020-10-12 12:35:50 

 

 

35 A one-off (transitional) process would need to be developed for year one to 
review the backlog of people who have been on indefinite treatment orders for 
24 months or more at the time the proposed amendments come into force. 

 
36 For subsequent years, after the initial backlog has been reviewed, it is 

estimated the Court will have up to an additional 1600 applications to review. 
This includes annual reviews at 24 months and every 12 months thereafter for 
people who remain under a compulsory treatment order for that length of time. 

 
37 Approximately 87 percent of applications for initial and extended compulsory 

treatment orders receive Legal Aid.  
 

 
38 

 
 

 
 
39 The amendment should not impact significantly on district health board mental 

health services, as the Mental Health Act already requires clinical review of a 
person’s condition every six months to assess whether the Act should still 
apply. I am advised that this review would form the basis of an application to 
the Courts. The proposal would, however, require the responsible clinician to 
be available to attend additional Court hearings. 

 
40 Option two (review by the Tribunal) would be considerably more costly than 

review by the Family Court based on the scaling up of the Tribunal’s current 
operating costs. In 2018, the Tribunal received 147 applications from 
individuals subject to compulsory treatment orders and held 68 hearings

 
 

 
 
Proposal 2: Provide authority for transport management plans that permit the use of 
restraint where necessary to protect safety and where it is the least restrictive option 

41 An amendment is necessary to clarify an issue regarding the transport of 
forensic patients who are ‘special patients’ under the Mental Health Act. At 
times these patients require transport either between hospitals or for medical 
appointments, using escorted short-term leave as approved by the Director of 
Mental Health, or for Court appearances per Court order. 

 
42 A small number of these patients will pose a risk to the safety of themselves or 

the public and will require a carefully considered transport management plan, 
which may need to include the use of restraint if it is the safest and least 
restrictive option to protect their safety and enable safe transport. However, the 
current Mental Health Act does not permit the use of force, including restraint, 
when transporting these patients. 

s 9(2)(f)(iv)

s 9(2)(f)(iv)

s 9(2)
(f)(iv)
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43 Currently, the Department of Corrections (Corrections) assists with transport on 
a case-by-case basis. However, recent incidents have highlighted the need for 
a legislative change to permit Corrections and district health board staff the 
ability to use the safest transportation environment for an individual, which may 
involve use of restraint if absolutely necessary and if it is the least restrictive 
option. 

 
44 I am proposing to resolve this issue through an amendment that gives the legal 

custodian of a forensic patient who is a ‘special patient’ under the Mental 
Health Act, the authority to enter into an arrangement with another agency (eg, 
Department of Corrections) for the provision of transport of the patient (under 
sections 49 and 52 of the Act). Legal custodians of these patients are the 
Director of Area Mental Health Services or the Chief Executive of the district 
health board for the service the patient receives treatment through. 

 
45 In doing so, the legal custodian may authorise a transport management plan 

permitting an agency to use restraint only if absolutely necessary and only if it 
is the safest and least restrictive option in the circumstances to maintain patient 
and public safety. Such an arrangement could only be entered into with the 
prior approval of the Director of Mental Health (to be given on a case-by-case 
basis). Failure to clarify this with a legislative amendment may result in an 
incident that results in harm to either the patient, or a member of the public. 

 
Proposal 3: Fix a technical issue for presence of a family member or caregiver 

46 I recommend amending section 9(2)(d), which can be interpreted to require the 
physical presence of a family member or caregiver or other person concerned 
with the welfare of the patient when the notice relating to the assessment is 
explained. 

 
47 Historically, there has been no flexibility for instances where the physical 

presence of a family member or caregiver is not possible. This may occur when 
an assessment under section 9 is conducted in the middle of the night, or if the 
appropriate family member or caregiver is not geographically located to be 
present in a timely manner. 

 
48 During the COVID-19 restrictions under Alert Levels 3 and 4, mental health 

services were advised that presence by audio visual or audio only link was 
permissible to reduce transmission risks. This has been reported by Directors 
of Area Mental Health Services and district inspectors as a successful change 
in process better enabling the participation of whānau and caregivers at the 
early stages of the Mental Health Act processes. 

 
49 I recommend amendment to explicitly allow a family or whānau member or 

caregiver to be present by audio or video link. 
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Proposal 4: Remove sunset provisions for amendments made by the COVID-19 
Response (Further Management Measures) Legislation Act 2020 

Amendments to replace references to Medical Practitioner and Health Practitioner 

50 The Mental Health Act was one of seven Acts amended by the Health 
Practitioners (Replacement of Statutory References to Medical Practitioners) 
Bill (Health Practitioners Bill), resulting in the Mental Health (Compulsory 
Assessment and Treatment) Amendment Act 2016 (Mental Health Amendment 
Act). Since its passage, technical issues have been identified with the 
amendments made to the Mental Health Act which impacted on the efficiency 
of some processes under the Act. 

 
51 The intention of the Mental Health Amendment Act was to enable suitably 

qualified health practitioners to carry out statutory activities that could 
previously only be done by medical practitioners. However, many sections of 
the Mental Health Act still used the phrase medical practitioner, and in some 
places, the amendments to include health practitioners were inconsistent and 
not carried through to related sections. This meant medical practitioners 
continued to be the only providers who could undertake certain statutory tasks 
despite the intention of the amendments. 

 
52 To address pressures on medical practitioner staff during the COVID-19 

response, the COVID-19 Response (Further Management Measures) 
Legislation Act 2020 included an amendment to enable a wider range of 
practitioners whose scope of practice includes mental health to undertake 
certain statutory tasks as intended by the Health Practitioners Bill. 

 
53 Because these amendments were made as part of the COVID-19 response, 

they will expire on 31 October 2021. I propose an amendment to remove the 
sunset provision and make these amendments permanent to avoid a return to 
the previous state which resulted in inefficiencies and inconsistencies. 

 
Duly Authorised Officer powers under section 9: Assessment examination to be 
arranged and conducted 

54 Another technical issue resulting from the Health Practitioners Bill relates to 
Duly Authorised Officers, who are the frontline officers of the Mental Health Act 
(usually registered nurses). 

 
55 Duly Authorised Officers historically were able to arrange for a preliminary 

assessment under the Mental Health Act. After the Mental Health Amendment 
Act came into effect, due to an inadvertent and unintended change in language, 
Duly Authorised Officers were required to have a higher level of oversight from 
the Director of Area Mental Health Services in order to make the arrangements. 

 
56 An interim process had been operating until an amendment was included in the 

COVID-19 Response (Further Management Measures) Legislation Act 2020 to 
restore the previous language so that Directors of Area Mental Health Services 
were not unduly and unnecessarily burdened with this requirement. 
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57 Because this amendment was made as part of the COVID-19 response, it will 
expire on 31 October 2021. I propose an amendment to remove the sunset 
provision and make this amendment permanent to avoid a return to the 
previous state which resulted in inefficiencies and unnecessary burden on 
Directors of Area Mental Health Services. 

 
Use of audio visual link technology for assessments, examinations, and reviews by 
providers, judges, and the Mental Health Review Tribunal 

58 The COVID-19 Response (Further Management Measures) Legislation Act 
2020 included amendments to explicitly permit the use of audio visual link 
technology for assessments, examinations, and reviews of patients and 
proposed patients by providers, judges, and the Tribunal when physical 
presence of the patient or proposed patient is not practicable. 

 
59 The Ministry of Health is monitoring the use of audio visual link technology for 

these processes to ensure appropriate and safe use that does not further 
restrict a patient or proposed patient’s rights. Through this monitoring the 
Ministry of Health has received many reports from Directors of Area Mental 
Health Services and district inspectors that the use of audio visual link 
technology has been very beneficial for some patients. 

 
60 Like the other Mental Health Act amendments made as part of the COVID-19 

response, these amendments expire on 31 October 2021. I propose an 
amendment to remove the sunset provision and make these amendments 
permanent to preserve positive innovation and benefits for patients from the 
use of audio visual link technology when appropriate. 

 
Replacing the Mental Health Act and deferring public consultation 

61 Alongside the proposed amendments to the Mental Health Act, the Ministry of 
Health is continuing its programme of work to fully repeal and replace the Act. 
This will require Cabinet decisions at key milestones. 

 
62 The work programme to repeal and replace the Act includes: 

 
62.1 public consultation on the complex issues relating to compulsory mental 

health treatment, including whether it should be permitted and if so, what 
thresholds and criteria should apply to achieve the right balance 
between rights and protections 

 
62.2 addressing critical gaps in knowledge to understand the likely impacts of 

the different options for legislative reform 
 

62.3 considering the New Zealand Law Commission’s work on the legal 
framework relating to adults with impaired decision-making 

 
62.4 developing detailed policy options for new legislation. 
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63 Legislation that dictates when a person receives mental health treatment 
against their will is a societally sensitive and significant issue. There must be 
adequate time for a public dialogue to occur in a manner protecting the safety 
and wellbeing of those participating, and to consider the breadth of legitimate 
perspectives on the complex policy and ethical issues involved. Early 
stakeholder engagement reinforced this. It is also consistent with the 
Government’s acceptance of recommendation 35 in He Ara Oranga, which 
called for a broader national discussion to reconsider beliefs, evidence and 
attitudes about mental health and risk. 

 
64 For this reason, I recommend deferring a full public consultation until the 

legislative process for the proposed amendments to the current Mental Health 
Act is complete. Ministry of Health officials will continue targeted stakeholder 
engagement during the policy development process to prepare for a full public 
consultation. 

 
Financial implications 

65 

 
66 

 
67 

 
68 

 
Legislative implications 

69 An amendment bill is required to give effect to the proposed amendments 
outlined in paragraphs 22 to 60.  

 Cabinet 
has previously agreed to repeal and replace the Mental Health Act [CAB-19- 
MIN-0182]. 

s 9(2)(f)(iv)

s 9(2)(ba)(ii)
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Impact analysis 

Regulatory Impact Statement 

70 The Treasury agrees that no Regulatory Impact Assessment is required for this 
proposal, since it is expected to have either only minor impacts on businesses, 
individuals or not-for-profit entities; or it would duplicate analysis from previous 
consultation; or the changes are technical so are suitable for inclusion in a 
Statutes Amendment Bill; or the proposal is essential (minimum necessary) to 
comply with international obligations that are binding on New Zealand. The 
estimated impacts of the proposal to eliminate indefinite treatment orders are 
described in paragraphs 33-40. 

 
Population implications 

71 The proposals have implications for the following populations: 
 

Population group How the proposal may affect this group 
Māori Māori are four times more likely to be placed under the Act as 

non-Māori, and three times more likely to be under an indefinite 
treatment order. The proposed recommendation for a multi- 
pronged approach to repeal and replace the Mental Health Act is 
aimed at reducing discrimination and improving equity for Māori, 
and the proposal to eliminate indefinite treatment orders is aimed 
at reducing discrimination and ensuring protection of rights. 

Disabled people Removing the concept of indefinite treatment orders will improve 
consistency with the New Zealand Disability Strategy 2016–2026 
and international obligations, such as the UN Convention on the 
Rights of Persons with Disabilities, by improving access to justice 
and reducing the likelihood of arbitrary detention of people with 
mental ill health. 

 
Human rights 

72 The proposal to eliminate indefinite treatment orders will improve consistency 
with United Nations conventions such as the Convention on the Rights of 
People Disabilities (particularly the rights to liberty and security and to justice). 
This proposal will also ensure the Mental Health Act is consistent with the New 
Zealand Bill of Rights Act 1990 and the Human Rights Act 1993 by removing 
the potential for arbitrary detention and ensuring the restriction on the right to 
refuse medical treatment is applied consistent with the justified limitations 
permitted through section 5 of the New Zealand Bill of Rights Act 1990. 

 
73 The proposal to allow transport management plans that may authorise the use 

of restraint if it is absolutely necessary and only if it is the least restrictive option 
could potentially infringe a person’s rights under sections 18 (right to be free 
from arbitrary detention), 22 (freedom of movement) and 23 (rights of persons 
arrested or detained) of the Bill of Rights Act. However, I consider the proposal 
is ‘reasonably justified’ under section 5 of the Bill of Rights Act because: 

 
73.1 it may only be used if it is the safest and least restrictive option to protect 

the safety of the person or the public and the Director of Mental Health 
has given his prior approval (on a case-by-case basis) 
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73.2 the Mental Health Act already allows for the use of restraint in other 
circumstances 

 
73.3 the use of restraint under the Mental Health Act must be carried out in 

accordance with relevant standards. The Health and Disability Services 
(Restraint Minimisation and Safe Practice) Standards would apply. 

 
74 The proposals to fix technical issues and remove sunset provisions for the 

amendments arising from the COVID-19 Response (Further Management 
Measures) Legislation Act 2020 are consistent with the New Zealand Bill of 
Rights Act 1990 and the Human Rights Act 1993. 

 
Consultation 

75 The following departments and agencies were consulted in the development of 
this paper: the Ministries of Education, Justice, Social Development, Primary 
Industries, Housing and Urban Development, Women, Pacific Peoples, and 
Business, Innovation and Employment; the Department of Corrections, the New 
Zealand Police, Oranga Tamariki–Ministry for Children, Te Puni Kōkiri, the 
Office for Disability Issues, the Accident Compensation Corporation, the Social 
Investment Agency, the State Services Commission, the Department of the 
Prime Minister and Cabinet, the Treasury and Parliamentary Counsel Office. 

 
76  

 
Communications 

77 I will issue a press release to announce the proposed amendments following 
agreement by Cabinet. The Ministry of Health will provide updates to 
stakeholders. 

 
Proactive release 

78 This paper will be proactively released as soon as practicable following 
Cabinet’s decisions and associated public announcements. Release will be 
subject to redactions as appropriate under the Official Information Act 1982. 

 
Recommendations 

The Minister of Health recommends that the Committee: 

Background 

1 note that in May 2019, Cabinet agreed to the recommendation in He Ara 
Oranga to repeal and replace the Mental Health (Compulsory Assessment and 
Treatment) Act 1992 (Mental Health Act) [CAB-19-MIN-0182]; 

 
2 note that in July 2019, Cabinet invited me to present a public consultation 

document in September 2019 and detailed policy recommendations by June 
2020 [CAB-19-MIN-0329]; 

 
3 note that I have not provided a public consultation document on advice that a 

longer process is necessary and appropriate to enable a respectful and safe 
public dialogue; 

s 9(2)(f)(iv)
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Improving both design and practice under the Mental Health Act 

4 note this paper presents initial detailed policy recommendations for a multi- 
pronged approach to repeal and replace the Mental Health Act; 

 
5 note that some amendments can be made to the Mental Health Act ahead of 

the full repeal and replacement of the Act to address the following pressing 
issues: 

 
5.1 eliminating indefinite treatment orders, a key change that was widely 

supported by submissions to the Government Inquiry into Mental Health 
and Addiction; 

 
5.2 minimising the risk of harm to the person or the public when transporting 

forensic patients who are ‘special patients’ under the Mental Health Act 
 

5.3 addressing technical drafting issues that are impacting on the 
administrative efficiency of the current Act; 

 
5.4 removing the sunset date for technical amendments and audio visual link 

amendments made by the COVID-19 Response (Further Management 
Measures) Legislation Act 2020; 

 
Initial amendments to the Mental Health Act 

6 agree to make amendments to the Mental Health Act to: 
 

6.1 eliminate indefinite treatment orders by requiring the Courts to review an 
order at the end of each 12-month period for the duration of the 
compulsory treatment order; 

 
6.2 provide agencies involved in transporting special patients under the 

Mental Health Act with legal authority to transport those patients, 
including permitting them to use restraint if it is absolutely necessary and 
the least restrictive option in the circumstances to prevent harm and 
protect patient or public safety; 

 
6.3 address a technical issue to improve the administrative efficiency of the 

current Act by amending section 9(2)(d) to enable the presence of a 
family member or caregiver by audio or video link when physical 
presence is not reasonably practicable; 

 
6.4 remove the sunset provisions for amendments made by the COVID-19 

Response (Further Management Measures) Bill that: 
 

6.4.1 replaced references to ‘medical practitioner’ and ‘medical 
examination’ to enable a wider range of suitably qualified 
practitioners to carry out certain statutory tasks; 

 
6.4.2 enabled duly authorised officers to make the arrangements for 

an assessment under the general direction of the Director of 
Area Mental Health Services; 
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6.4.3 explicitly permit the use of audio visual link technology for 
examinations, assessments, and reviews by providers, judges, 
and the Tribunal; 

 
7 authorise the Minister of Health to issue drafting instructions to the 

Parliamentary Counsel Office to give effect to the recommendations above; 
 
8 authorise the Minister of Health to approve any matters of detail that may arise 

during the drafting of the amendment bill; 
 
9 agree in principle to introduce the amendment bill following the 2020 election; 

 
Replacing the Mental Health Act and deferring public consultation 

10 agree to defer public consultation on repealing and replacing the Mental Health 
Act until the legislative process for initial amendments is completed; 

 
Financial implications 

11 

 
12 

 
 
Authorised for lodgement 

 
 
Hon Chris Hipkins 
Minister of Health 

s 9(2)(f)(iv)




