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Report of the Cabinet Social Wellbeing Committee: Period Ended 
19 May 2003 

On 22 May 2023, Cabinet made the following decisions on the work of the Cabinet Social 
Wellbeing Committee for the period ended 19 May 2023: 
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Cabinet Social Wellbeing 
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Minute of Decision 

This document contains information for the New Zealand Cabinet. It must be treated in confidence and 
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released, including under the Official Information Act 1982, by persons with the appropriate authority. 

Establishing the Smoked Tobacco Regulatory Regime 

Portfolio Health 

On 17 May 2023, the Cabinet Social Wellbeing Committee (SWC): 

1 noted that: 

1.1 in December 2022, SWC agreed to the public release of the consultation 
document, Proposals for the Smoked Tobacco Products Regulatory Regime 
[SWC-22-MIN-0257]; 

1.2 Manatū Hauora | Ministry of Health has publicly consulted on a number of 
regulatory proposals to establish the Smoked Tobacco Regulatory Regime and bring 
the new provisions of the Smokefree Environments and Regulated Products Act 
1990 into effect; 

2 noted that the majority of submitters supported both the smoked tobacco and vaping 
proposals in principle, and the proposals have been refined to reflect submission feedback; 

3 noted that Manatū Hauora will draft and publish a written notice setting out the maximum 
number of retail premises by area that can sell smoked tobacco products, based on the 
proposal set out in Appendix 2 of the paper under SWC-23-SUB-0051; 

4 agreed to the drafting of Smoked Tobacco Regulations based on the proposals set out in 
paragraphs 26, 30, 36, 45 and 53 of the paper under SWC-23-SUB-0051; 

5 agreed to the drafting of Vaping Regulations based on the proposals set out in paragraph 50 
of the paper under SWC-23-SUB-0051; 

6 noted that Budget 2022 provided $30.7 million over four years to establish the regulator and 
regime; 

7 noted that in November 2021, SWC agreed that the Smoked Tobacco Regulatory Regime be 
cost-recovered from industry through fees and levies [SWC-21-MIN-0192]; 

8 noted that the proposed fees are expected to recover the costs of the application process and 
additional Budget funding is not required to manage this process; 
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Office of the Minister of Health 

Chair, Social Wellbeing Committee 

Establishing the Smoked Tobacco Regulatory Regime: Report back from 
consultation and approval to draft Regulations 

Proposal 

1. This paper seeks agreement to the policy decisions needed to establish the
Smoked Tobacco Regulatory Regime, tighten vaping restrictions, and draft
the Regulations to bring these decisions into effect.

Relation to Government Priorities 

2. These proposals strengthen the regulation of both smoked tobacco and
vaping products. This contributes to the Smokefree Aotearoa 2025 goal and
other Government priorities: namely empowering Māori to achieve better
health outcomes, improving equity for Māori and Pacific peoples, reducing
New Zealanders’ risk of developing some cancers, and improving child and
youth wellbeing.

Executive Summary 

3. The Smokefree Environments and Regulated Products (Smoked Tobacco)
Amendment Act 2022 (the Smokefree Act) came into force on 1 January
2023.

4. Regulations are now needed to establish the regulatory regime to oversee
and monitor the import, manufacture, sale and supply of smoked tobacco
products, and bring the new provisions of the Smokefree Act into effect,
particularly the cap of 600 retail outlets and limit of 0.8mg/g of nicotine in the
tobacco in smoked tobacco products.

5. On 16 December 2022, Cabinet agreed to publicly consult on the regulatory
proposals needed to establish the regime, as well as proposals to tighten
vaping regulations to further reduce their appeal to youth [CAB-22-MIN-0589
refers].

6. Public consultation has now concluded with over 2700 submissions received.
The majority of submitters supported both the smoked tobacco and vaping
proposals in principle, and these have been refined to reflect the feedback.
The changes are not significant and further information on consultation
feedback is provided in the attached Regulatory Impact Statement.
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7. Regulations regarding the smoked tobacco retail scheme must be made by 
July 2023 to give enough time for retailers to apply to be an approved retailer, 
and for Manatū Hauora to assess applications, so that approved smoked 
tobacco retailers are in place by 1 July 2024. This is when the provision 
prohibiting the sale of smoked tobacco other than by an approved retailer 
comes into force. 

 
8. This paper seeks agreement on final regulatory proposals outlined in this 

paper, and to ask the Parliamentary Counsel Office to draft Regulations 
based on these proposals. A high level summary is provided in Appendix 1. I 
will provide the Regulations to Cabinet Legislation Committee in July 2023. 

 
Background 

 
9. The amended Smokefree Act introduced significant changes intended to 

achieve the following objectives: 
 

9.1 significantly reduce retail availability of smoked tobacco products 
 

9.2 prevent young people from ever taking up smoking 
 

9.3 reduce the appeal and addictiveness of smoked tobacco products. 
 

10. On 16 December 2022 Cabinet agreed to consult on draft proposals to 
establish the Smoked Tobacco Regulatory Regime and to bring the new 
provisions of the Smokefree Act into effect [CAB-22-MIN-0589 refers], and 
some additional proposals related to vaping. These covered: 

 
10.1 the smoked tobacco retail scheme (including approval and decision- 

making criteria to become an approved retailer) 
 

10.2 testing requirements and approval processes for low nicotine products 
 

10.3 new notification requirements for distributors and retailers 
 

10.4 fees to enable the regime to be cost-recovered 
 

10.5 extending vaping restrictions. 
 

11. Consultation on the draft proposals was primarily undertaken online, with 
community hui held with Māori and Pacific peoples across the country. 
Submitters fell largely into the following categories: individuals, retailers, 
health organisations, councils, academics and the tobacco and vaping 
industry. 

 
12. Over 2700 submissions were received. The majority of submitters supported 

the proposals in principle and provided useful feedback on how they could be 
further refined. Consistent with previous consultation on the Smokefree 
Aotearoa 2025 Action Plan and the Smokefree Amendment Bill, those with a 
commercial interest (including small retailers) did not support the proposals. 
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13. While some tobacco companies provided useful feedback on technical
matters such as low-nicotine testing methods, feedback from both the tobacco
and vaping industry was focussed on general concerns regarding the
Smokefree Act itself (eg, their view that the policies are unworkable, or that
the changes will drive an increase in the black market and crime) which have
already been decided and passed into law.

14. Manatū Hauora has analysed the consultation feedback and updated the
proposals accordingly. I believe the updated proposals will enable the
successful implementation of the new provisions of the Smokefree Act.

15. I am seeking agreement on the decisions needed to draft the Regulations that
need to be in place by August 2023. I will come back to Cabinet later in 2023
to seek policy approval for the additional regulations needed for the product
approval scheme. This will include packaging and product warning
requirements for low nicotine products, and importer and manufacturer
notifications.

Consultation with Māori 

16. The Smokefree Act has specific Te Tiriti o Waitangi provisions requiring the
Director-General of Health (Director-General) to consult with Māori when
making retail decisions, and the Minister of Health to ensure the risks and
benefits to Māori are considered when making regulations regarding the
content of smoked tobacco products.

17. With input and advice from Te Aka Whai Ora and the Smokefree Taskforce,
Manatū Hauora held a number of hui across the country (both in person and
online) to hear Māori views on the draft proposals, and in particular the retail
scheme. Participants largely supported the proposals and wanted to see
ongoing and meaningful engagement in the decision-making process for
where smoked tobacco will be sold, and by whom. There was also a clear
desire to ensure that smoked tobacco products are not sold near
schools/kura, early childhood centres, kōhanga reo or other locations of
importance to Māori such as marae.

18. Manatū Hauora worked with Te Aka Whai Ora to invite Iwi-Māori Partnership
Board members to attend the in-person consultations where possible. Some
members were able to attend, however, due to the early stages of
establishment that many Boards are in, engagement has been
understandably limited. Manatū Hauora and Te Aka Whai Ora are continuing
to engage with Boards as they are established to ensure that the regulatory
regime is implemented in a way that achieves the best outcomes for Māori.
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The regulatory proposals 

Retail scheme 

Number of approved premises by area 

19. The Smokefree Act requires the Director-General to determine the maximum
number of approved smoked tobacco retail premises by area, with the
maximum number not exceeding 600 for all of New Zealand.

20. The consultation document proposed defining areas based on whether they
are an urban or rural setting. It also proposed setting a separate maximum
number of premises for each area of the country. The document also
proposed allocating maximum numbers differently for rural and urban areas,
taking into account the different challenges urban and rural areas face.

21. The majority of submitters who provided feedback on this proposal were in
support of all proposals. In addition, many stated that retailers should not be
approved where they do not currently exist, and many gave useful location- 
specific details. There was consistent feedback that the indicative rural
allocation was too high, and that the proposed allocations in highly populated
urban areas such as Auckland may further penalise some communities,
particularly in relation to travel time and petrol costs. For Māori and Pacific
peoples, many hui and fono participants emphasised the importance of
iwi/mana whenua voice and community voice when deciding where retailers
are located. The Ministry is continuing to work with Te Aka Whai Ora to
ensure that the final allocation reflects community feedback.

22. Specific feedback was also received regarding allocations for duty-free stores
and specialist tobacconists. Some duty-free stores requested to be exempt
from the retail cap due to the unique nature of their business. In response to
this, it is proposed that a specific allocation will be included for a small number
of duty-free stores, within the total cap of 600 retailers.

23. The proposed allocation does not require regulations and will be set out as a
written notice and published on Manatū Hauora’s webpage. Further detail of
the updated proposal that takes into account feedback is provided in
Appendix 2.

Additional requirements for approval 

24. The Smokefree Act sets out the minimum requirements the Director-General
must consider when deciding which premises can sell smoked tobacco
products. Further approval requirements can be set in regulations.

25. The consultation document proposed that specific requirements for a ‘fit and
proper’ person be set in regulations, as well as additional requirements to
ensure that the retail scheme works as intended (eg, that premises have
adequate security, training, sales and delivery systems in place).
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 Current regulation 32(2) is revoked and replaced by new 

requirements that tobacco should smell of only manufactured 
tobacco or menthol. 

 

Testing 
methods 

An importer/manufacturer must use an appropriate analytical 
method, as set out below, to determine nicotine levels in 
smoked tobacco products: 
Tests should be carried out in a suitable laboratory that is 
accredited to the most recent version of ISO/IEC 17025 and 
be independent from the manufacturer or importer of the 
smoked tobacco product. The test(s) must be included on the 
scope of accreditation for that laboratory. 
Tests should be carried out: 
- using an appropriate chromatography-based analytical 

test method that uses a gas chromatographic method, 
which is demonstrated as suitable to test the nicotine 
content of the product (and any constituents) 

- using appropriate instrumentation for the method 
selected, and in appropriate laboratory conditions 

- using a method which has been shown to be 
appropriately validated at the accredited laboratory 
(including for accuracy, precision, specificity, limits of 
detection, quantification of results, and range). 

A manufacturer or importer must submit full details of their 
proposed test methodology to the Director-General for 
review, including evidence of its validity and the accreditation 
of the laboratory where the testing took place. 
An appropriate test method or methods may be published on 
Manatū Hauora’s website. 
Testing regimes must ensure that each individual product will 
be compliant, including all sources of variability. A 
manufacturer should test a range of samples, and account for 
any variance in products when setting out their testing 
methodology. This methodology shall be submitted as part of 
their product application process. 
Remove existing requirements of current regulation 63, 
requiring testing for nicotine emissions, carbon monoxide 
and tar. 

These proposals have been refined to 
allow some variation in the method used 
as long as it is a gas chromatography 
based, chemical analytical method, that 
has been submitted for review. Some 
manufacturers continued to push for the 
inclusion of ISO emissions testing 
however this has been removed to 
ensure no confusion in future. 

Product 
approval/appli 
cation process 
(for each 
brand and 
variant) 

An importer/manufacturer must provide the following as part 
of their approval application: 
- a description of the product type, brand, variant and 

unique product code (eg, EAN or UPC number) 
- a summary of test results for nicotine content of the 

tobacco and any other constituents required, for at least 
3 batches of full-scale manufactured product 

- a full list of ingredients, including any additives 
- an appendix containing a dossier including full test 

reports for at least three batched of full-scale 
manufactured product, information on the testing 
methodology used, product and packaging images and 
any other relevant documentation. 

Minor changes have been made, for 
example to require more than one batch to 
be tested. 

 An importer/manufacturer must provide the following as part 
of their temporary approval application to 
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 import/manufacture a product for research and/or testing 

purposes: 
- a description of the product type, brand, variant and 

unique product code (eg, EAN or UPC number) where this 
is available 

- a description and purpose for the proposed research 
and/or testing, including a rationale for requiring the 
import of a non-compliant product 

- the volume of product proposed to be imported or 
manufactured for research and/or testing and the 
rationale of how this relates to the research purpose. 

An importer/manufacturer must provide the following as part 
of their temporary approval application to 
import/manufacture a niche smoked tobacco product: 
- a description of the product type, brand, variant and 

unique product code (eg, EAN or UPC number) 
- evidence that the product is a niche smoked tobacco 

product, not of mass appeal, not a cigarette, and that no 
similar compliant product can be sourced. 

 

Other product 
changes 

Modify the existing annual reporting and returns 
requirements for tobacco products as follows: 
Require an importer/manufacturer to have product safety 
systems in place that enable: 
- investigation and resolution of complaints about the 

products 
- recall of a product from sale or supply 
- notification to the Ministry of Health of any recall. 

No changes have been made. 

 

37. The consultation document also proposed changes to packaging 
requirements and product label warnings to reflect low nicotine requirements, 
as well as requirements for all tobacco products to include information about 
the product changes. 

 
38. Manatū Hauora is currently undertaking work to finalise packaging and 

labelling requirements for low nicotine products, as well as requirements 
relating to smoked tobacco product importers and manufacturers. I will come 
back to Cabinet at the end of 2023 for approval to draft regulations for any 
changes required. 

 
Fees 

 
39. The Smokefree Act enables the smoked tobacco regulatory regime to be cost- 

recovered through fees and levies specified in Regulations. 
 

40. The consultation document proposed the structure and level of fees under the 
regulatory scheme. 

 
41. The majority of submitters who provided feedback on this proposal supported 

the proposed structure of the fees. Feedback on the level of the fees was 
mixed. A number of people indicated that the fees were set too low and that 
application fees should at least be comparable with Specialist Vape Retailer 
assessment fees. Others suggested that application fees should be staged so 
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 - all vaping products must have the prescribed 

labels on substance containers, including single- 
use devices, where the container may be the 
device itself 

- the maximum concentration of nicotine salt 
allowed in single-use vaping products must not 
exceed 35 mg/mL 

- single-use vaping devices must display nicotine 
levels on product labels in mg/mL 

- single-use vaping devices must have serial/batch 
numbers on the device to ensure they can be 
traced in the event of an incident or adverse 
reaction. 

levels) will not be able to be sold 3 
months after the regulations come into 
force. 
This timeframe recognises that 
disposable products have a faster 
turnaround than reusable products and 
the increasing use of these products by 
young people, the subsequent safety 
risk posed by not having child-safety 
mechanisms or removable batteries, 
and their addictiveness. 

b. Reusable vape products that don’t 
meet the new requirements (including 
child safety mechanisms, removable 
batteries) will not be able to be sold 6 
months after the regulations come into 
force. 
This timeframe recognises that reusable 
products have a slower turnaround 
than disposable products, so 
manufacturers and importers have 
more time to update their products, 
and retailers have more time to sell 
through existing stock that does not 
meet requirements. 

Specialist 
Vape Retailers 
approval 
requirements 

When deciding to give approval to a person to be a 
Specialist Vape Retailer, the Director-General must: 
- be satisfied that the person has an understanding 

of their obligations under the Smokefree Act 
- be satisfied that the retail premises are at least 

300 metres distance from the location point for a 
registered school on the Minister of Education 
database 

- be satisfied that the retail premise is further than 
300m from a Marae as listed on the Te Puni Kokiri 
website. 

This proposal has been amended to include, 
in addition to school proximity restrictions, a 
requirement that applicants must 
demonstrate an understanding of their 
obligations under the Smokefree Act 
(including sales to minors) in response to 
compliance issues raised in consultation. 
Options for proximity were considered, 
including a broader requirement to 
‘consider’ proximity. The proposed option is 
more certain and easier to interpret for the 
regulator and potential retailers, however 
may be a smaller area than some 
community submitters would prefer. 
Proximity restrictions for new SVRs will 
come into force immediately when the 
regulations come into force. 
This means that no new SVRs will be 
approved unless they meet the 
requirements set out in regulations. 

 

Financial implications 
 

Cost recovery 
 

51. Cabinet has already agreed to cost-recover the regulatory regime [CAB-21- 
MIN 0503 refers]. 
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Impact Analysis 
 

57. Manatū Hauora’s Papers and Regulatory Committee has reviewed the 
attached Regulatory Impact Statement and considers it meets the quality 
assurance criteria. It concisely addresses the range of regulatory options, is 
clear and complete, has been consulted widely, and the limitations of the 
analysis are clearly set out. 

Te Tiriti and implications for Māori 
 

58. The changes introduced through the Smokefree Act seek to fulfil the 
Government’s Te Tiriti o Waitangi obligations, for example by requiring 
consultation with Māori and improving equity of health outcomes. These 
regulations align with the purposes of the Smokefree Act to provide for the 
regulation of notifiable products in a way that seeks to minimise harm, 
especially harm to young people and children, and the Minister’s requirement 
to consider the risks and benefits for Māori when regulating smoked tobacco 
products. 

 
59. Māori have higher smoking rates than other groups of New Zealanders. 

These proposals, which will impact on all people in Aotearoa who smoke and 
their whānau are, therefore, more likely to have a positive impact on Māori by 
reducing smoking related harm. 

 
Other Population Implications 

 
60. Pacific peoples and those living in New Zealand’s most deprived areas also 

have relatively high smoking rates, and youth vaping rates are highest for 
young Māori and Pacific peoples. These groups are, therefore, among those 
most likely to be positively impacted by these proposals. 

 
61. Manatū Hauora has undertaken a number of community hui and fono to 

ensure that the regulations are developed and can be implemented in a way 
that contributes to equitable outcomes for Māori and Pacific peoples and that 
the community voice is at the centre of decision making. This feedback has 
been incorporated where possible in the regulatory proposals and will be 
further considered as the retail allocation and process are developed by the 
Ministry. 

 
62. Disabled people are also likely to be positively impacted by these proposals. 

This is because disabled adults are more than twice as likely to be daily 
smokers than non-disabled adults, and almost 3 times as likely to be heavy 
smokers. 

 
Human Rights 

 
63. The proposals in this paper are consistent with the New Zealand Bill of Rights 

Act 1990 and the Human Rights Act 1993. 
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[Legally Privileged]:  
 

64. 

 
 

 
65. 

 
66. 

 
67. 

 
68. 
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69.

70.

71.

72.

Next steps 

73.
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74.

Consultation 

75. The following agencies have been consulted: the New Zealand Customs
Service, the Ministry of Justice, New Zealand Police, the Ministry of
Education, the Ministry of Business, Innovation and Employment (Commerce
and Consumer Affairs), Te Puni Kōkiri, the Ministry for Pacific Peoples, the
Ministry of Ethnic Communities, Te Arawhiti, the Parliamentary Counsel
Office, the Ministry of Foreign Affairs and Trade, the Ministry for Disabled
People, Te Whatu Ora and Te Aka Whai Ora. The Treasury and the
Department of the Prime Minister and Cabinet were informed.

Communications 

76. A schedule of communications is planned to advise stakeholders of
consultation outcomes following Cabinet decisions, as well as to support any
formal announcements when the Regulations are made. Communications will
include a press release, website and social media information, newsletters,
and other supporting material such as key messages and Q&As.

Proactive Release 

77. I intend to proactively release this paper, subject to redaction as appropriate
under the Official Information Act 1982, following Cabinet approval of the
Regulations in July 2023.

Recommendations 

I recommend that the Committee: 

1. note that Manatū Hauora has publicly consulted on a number of regulatory
proposals to establish the Smoked Tobacco Regulatory Regime and bring the
new provisions of the Smokefree Environments and Regulated Products Act
1990 into effect

2. note that majority of submitters supported both the smoked tobacco and
vaping proposals in principle, and these have been refined to reflect the
submission analysis as described above

3. note that Manatū Hauora will draft and publish a written notice setting out the
maximum number of retail premises by area that can sell smoked tobacco
products, based on the proposal set out in Appendix 2

4. agree to the drafting of Smoked Tobacco Regulations based on the proposals
set out in paragraphs 26, 30, 36, 45 and 53
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Authorised for lodgement 

Hon Dr Ayesha Verrall 

Minister of Health 
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Appendix 1: Summary of drafting proposals 
Smoked tobacco 

a. Retail scheme

Additional approval requirements

From 1 July 2024, only retailers approved by the Director-General of Health 
(Director-General) will be able to sell smoked tobacco products such as cigarettes 
(and cigars and roll-your-own). No more than 600 stores will be approved. Currently 
there are no restrictions on where cigarettes can be sold and who can sell them. It is 
estimated that cigarettes are sold in approximately 6000 stores. 
To be able to sell cigarettes, retail applicants must firstly meet the proposed approval 
requirements to demonstrate that they are of ‘good character’, understand their 
obligations under the Smokefree Act and have systems in place to protect the health 
and safety of their staff and customers. 
Decision-making criteria 

Cigarettes will only be able to be sold in 600 stores, compared to approximately 
6000 currently. The Director-General will decide how many of these stores are 
allowed in certain areas across the country (Appendix 2 sets out the proposed 
numbers of outlets per region). If the number of retail applicants that meet the 
proposed approval requirements (see above) exceeds the allocation for region, the 
proposed criteria will allow the Regulator to rank applicants before making final 
decisions. 
b. Product requirements

From 1 April 2025, only tobacco products with very low levels of nicotine (less than 
0.8 mg/g compared to current levels of around 15 mg/g) can be imported, 
manufactured or sold. The proposed product requirements set out specific testing 
standards that will provide greater surety to the Regulator and consumers that 
cigarettes consistently meet the nicotine levels prescribed in the Smokefree Act. The 
proposed product requirements will also mean that cigarettes cannot be made with 
any other ingredient with addictive properties similar to nicotine. 
c. Notification requirements
From 1 October 2023, distributors of smoked tobacco products and vaping retailers 
will be required to notify the Director-General that they are in business. The 
proposed notification requirements will allow consistent information to be gathered 
across both the wholesale and retail sector for both smoked tobacco and vaping 
products. This information can be used by the Regulator and the National Public 
Health Service to assist with compliance and enforcement activities. 
Youth vaping 
The proposed restrictions are intended to make vapes less appealing to young 
people (by limiting the way flavours can be described), safer (by requiring 
replaceable batteries and child safety mechanisms) and less addictive (by reducing 
maximum nicotine levels in disposable vapes). The proposal is also intended to 
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ensure that Specialist Vape Retailers are less likely to be allowed to operate near 
school premises in the future. 
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