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	[bookmark: _Hlk199505778]Approved Specialist
	As defined in section 4 of the Substance Addiction Act, and is: 
a health professional with significant experience in the treatment of severe substance addictions and who is suitably qualified to conduct specialist assessments and reviews under this Act.

	care recipient[footnoteRef:1] [1:  The terms care recipient, proposed care recipient, patient and proposed patient have been italicised throughout these guidelines to denote their statute-specific meaning. ] 



	As defined in section 6(1) of the Intellectual Disability Act, a person who is:
a special care recipient; or
a care recipient no longer subject to the criminal justice system.

	Code of Rights or Code
	[bookmark: _Hlk109640917]Code of Health and Disability Services Consumers’ Rights.

	DAMHS
	Director of Area Mental Health Services as defined in section 2(1) of the Mental Health Act.

	the Director
	The Director of Mental Health and Addiction Services, who currently holds the statutory roles of Director of Mental Health and Director of Addiction Services.

	Director of Area Addiction Services 
(Area Director)
	As defined in section 4 of the Substance Addiction Act.

	district inspector
	A lawyer appointed pursuant to section 94 of the Mental Health Act, or section 90 of the Substance Addiction Act or section 144 of the Intellectual Disability Actto be a district inspector and includes a person appointed to be a deputy district inspector pursuant to that section.

	human rights based approach
	A rights-based approach to mental health, addiction and disabilities promotes and protects human rights in policy and in services, including a person’s right to autonomy, dignity, self-determination and tino rangatiratanga. A rights-based approach to mental health means that a person remains central to all decisions that affect them, including decisions about their treatment and care.

	Intellectual Disability Act
	Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003.

	lived experience advisor
	A person with a personal lived experience of mental health or addiction challenges who is employed to provide support, advocacy and advice within a service. Other job titles that bring a lived experience perspective are ‘lived experience worker’ and ‘peer support worker’. Te Pou states that people in these roles are ‘trained and employed in specific and identified lived experience roles to support others and inform and lead policy, process and service development using our experience, shared values, competencies, and approaches [… and] may be employed anywhere in mental health, addiction, health, and social sectors, where people who are experiencing mental health and addiction needs seek support’(Te Pou o te Whakaaro Nui 2020).

	lived experience
	Under section 0.3 of Ngā Paerewa Health and Disability Services Standard (NZS 8134:2021), ‘Expertise, skills, and knowledge gained through direct, first-hand receipt of care of support services’ (Standards New Zealand 2021).

	medical practitioner
	[bookmark: DLM204329]As defined in section 2(1) of the Mental Health Act, a health practitioner who is, or is deemed to be, registered with the Medical Council of New Zealand continued by section 114(1)(a) of the Health Practitioners Competence Assurance Act 2003 as a practitioner of the profession of medicine.

	Mental Health Act 
	Mental Health (Compulsory Assessment and Treatment) Act 1992.

	Mental Health Act guidelines
	Guidelines to the Mental Health (Compulsory Assessment and Treatment) Act 1992 (Ministry of Health 2022b).

	mental health practitioner
	As defined in section 2(1) of the Mental Health Act:
a medical practitioner, or
a nurse practitioner, or
a registered nurse practising in mental health (which is also defined in section 2 of the Mental Health Act).

	MHRT
	The Mental Health Review Tribunal is an independent body appointed by the Minister of Health under the Mental Health Act. 

	the Ministry
	The Ministry of Health – Manatū Hauora

	patient1
	As defined in section 4 of the Substance Addiction Act, a person who is subject to compulsory status, or
as defined in section 2(1) of the Mental Health Act, a person who is:
(a) required to undergo assessment under section 11 or section 13; or 
(b) subject to a compulsory treatment order made under Part 2; or 
(c) a special patient.

	proposed care recipient1
	As defined in section 6(4) of the Intellectual Disability Act, a person: 
(a) who is being assessed under Part 3 and Part 4 of the Intellectual Disability Act; or 
(b) in respect of whom an application for a compulsory care order is pending before the Family Court.

	proposed patient1
	As defined in section 2A of the Mental Health Act, a person:
(a) starts being a proposed patient when an application is made under section 8A; and 
(b) stops being a proposed patient when a mental health practitioner records a finding— 
(i) under section 10(1)(b)(i), in which case the person does not become a patient; or 
(ii) under section 10(1)(b)(ii), in which case the person becomes a patient.

	recovery approach
	An approach where mental health, addictions and intellectual disability professionals work towards ‘supporting an individual to improve their health and wellbeing, live a self-directed life and strive to reach their full potential’(Ministry of Health 2020a). 

	responsible clinician

	As defined in section 2(1) of the Mental Health Act, in relation to a patient, the clinician in charge of the treatment of that patient.

	special care recipient

	A person who is liable to be detained under an order, or remanded, or required to stay in a secure facility under an order as described in section 6(2) of the Intellectual Disability Act.

	Substance Addiction Act
	Substance Addiction (Compulsory Assessment and Treatment) Act 2017.

	whānau or family
	A person’s closest support network, who are not necessarily blood-relatives.
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[bookmark: _Toc207353862]Introduction
These guidelines for the role and functions of district inspectors are to support the effective and lawful use of these Acts:
Mental Health (Compulsory Assessment and Treatment) Act 1992 (Mental Health Act)
Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 (Intellectual Disability Act) and 
Substance Addiction (Compulsory Assessment and Treatment) Act 2017 (Substance Addiction Act).

These guidelines are issued under section 130(1)(a) of the Mental Health Act, section 148(1)(a) of the Intellectual Disability Act and section 116(1)(a) of the Substance Addiction Act. 

All legislation is subject to change. All district inspectors should ensure that they are aware of any changes to these Acts that could affect their practice. 

The purpose of these guidelines is to serve as a reference for district inspectors to provide a high-quality service that is consistent with the requirements of legislation. The Ministry of Health – Manatū Hauora (the Ministry) expects that these guidelines will ensure the law is upheld and enhance the provision of services by monitoring and safeguarding individual rights. They will also help to ensure stronger protections for people receiving compulsory assessment and treatment and to improve complaints and investigation processes for people under compulsory care.

Everyone who is receiving a health or disability service in New Zealand has the protection of the Code of Health and Disability Services Consumers’ Rights (Code of Rights, or Code). The three Acts outlined in these guidelines specifically limit the right to refuse to undergo medical treatment or rehabilitation. Where an Act overrides a Code right, in part or in full, all other Code rights continue to apply. Other Code rights (including the rights to dignity and independence, to be treated with respect, to effective communication and to support) are particularly important and relevant where an Act overrides a Code right. As a result, these Acts incorporate the district inspector role as a safeguard and independent monitoring mechanism to protect patients’ rights under these circumstances. 

Previous guidance has specifically focused on the role of district inspectors under the Mental Health Act. However, district inspectors provide similar additional functions under the Intellectual Disability Act and the Substance Addiction Act. These updated guidelines seek to assist district inspectors to carry out their role, with specific guidance for their duties and responsibilities across all three Acts. 

District inspectors assist people who are: 
being assessed or treated under the Mental Health Act or the Substance Addiction Act or
being provided care and rehabilitation under the Intellectual Disability Act. 

District inspectors are lawyers appointed by the Minister of Health (or the Director-General of Health, should they take on additional duties under the Intellectual Disability Act). Individuals appointed as district inspectors hold this role for three-year terms and can be reappointed. They have statutory reporting responsibilities to the Director of Mental Health and the Director of Addiction Services, and to the Director-General of Health depending on the Act they are functioning under.

District inspectors are independent from health and disability services. They are not to act as patient or care recipient advocates, or as legal advisors to mental health, addiction or disability services, or any service provider. District inspectors are not health or disability care providers and, as a result, are always required to be detached from the clinical decision-making processes that affects individual patients or care recipients. 

District inspectors are the primary surveillance mechanism for the Director in mental health, addiction and intellectual disability facilities and services throughout New Zealand. They have unrestricted access to inspect facilities, including registers of incidents and restraints. The Director reviews district inspectors’ activities via their monthly or quarterly reports to identify trends and monitor issues. 

The key changes and emerging issues that have prompted the Ministry to revise these guidelines include a growing awareness and influence of rights-based approaches. This was highlighted in He Ara Oranga: Report of the Government Inquiry into Mental Health and Addiction (Government Inquiry into Mental Health and Addiction 2018) and through feedback we received from tāngata whai ora with lived experience and their families and whānau on how they experience current administration of the Mental Health Act. The findings of the Royal Commission of Inquiry’s report into Abuse in Care (Abuse in Care – Royal Commission of Inquiry, 2023a, 2023b) revealed the abuse and neglect of young people and adults and failures of the health system to protect and care for those people. Alongside this, the establishment of the Enabling Good Lives approach has provided a foundation and framework to increase choice, control and positive change for tāngata whaikaha, their whānau and communities. 

Data has reflected that there are disparities between Māori and non-Māori, particularly in compulsory treatment for mental health. Māori are more likely to be assessed or treated under the Mental Health Act than Pacific peoples and other ethnicities. Additionally, Māori in adult inpatient services are more likely to be secluded than non-Māori. District inspectors must be aware of their obligations to Māori as Te Tiriti o Waitangi partners, including by proactively examining equity of treatment and care for tāngata whai ora or tāngata whaikaha Māori and ensuring that Māori (including whānau, hapū and iwi) are involved in decision-making processes. These guidelines outline the key knowledge, skills and experience that district inspectors must have in order to perform this function.

The strategic direction for the health system is set by the health strategies required under the Pae Ora (Healthy Futures) Act 2022. This includes a requirement for a Mental Health and Wellbeing Strategy, as well as strategies to meet the health needs of population groups including Māori, Pacific and disabled people. These guidelines align with the direction and expectations set for the health system through these strategies and through the Government Policy Statement on Health.

He Ara Āwhina (Pathways to Support)[footnoteRef:2] is a framework that guides Te Hiringa Mahara – Mental Health and Wellbeing Commission in its statutory monitoring of mental health and addiction services. The framework was developed from tāngata whai ora perspectives and aspirations of an ideal mental health and addiction system, in which upholding mana tangata – safety and rights is a vital dimension. [2:  https://www.mhwc.govt.nz/news-and-resources/he-ara-awhina-framework/] 


Additionally, the High and Complex Framework Strategic Statement (Whaikaha – Ministry of Disabled People 2023) supports the future direction of service delivery and policy for tāngata whaikaha in secure or supervised care who have an intellectual disability and have offended. These guidelines reflect the vision and aims of this strategic plan to improve wellbeing outcomes for all tāngata whaikaha and their whānau in their care journey. 
[bookmark: _Toc107475995][bookmark: _Toc200199220]
These guidelines should be read in the context of the other overarching guidelines promulgated under section 130 of the Mental Health Act, section 148 of the Intellectual Disability Act or section 116 of the Substance Addiction Act, including:[footnoteRef:3] [3:  The guidelines for the Mental Health Act, Substance Addiction Act and Intellectual Disability Act may be subject to review in the future. District inspectors should refer to the most current publications as these are made available on the Ministry of Health’s website, health.govt.nz. ] 

Guidelines to the Mental Health (Compulsory Assessment and Treatment) Act 1992 (Ministry of Health 2022)
Human Rights and the Mental Health (Compulsory Assessment and Treatment) Act 1992 (Ministry of Health 2020)
A Guide to the Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 (Ministry of Health 2004)
Introductory Guideline to the Substance Addiction (Compulsory Assessment and Treatment) Act 2017 (Ministry of Health 2017). 

It can be useful for district inspectors to refer to these other guidelines as necessary. These additional guidelines are available on the Ministry’s website at health.govt.nz.
Use of the terms ‘patient’, ‘proposed patient‘, ‘care recipient’, and ‘proposed care recipient’ in this document
Using the terms ‘patient’, ‘proposed patient’, ‘care recipient’ and ‘proposed care recipient’ in the context of mental health, addictions and intellectual disability services can exacerbate stigmatisation. They define people who experience mental illness, addiction or intellectual disabilities as people managed through medical treatment, care or rehabilitation, rather than as individuals with choices and autonomy. 

The Mental Health Bill that is proposed to replace the current Mental Health Act has been considered by a Parliamentary Select Committee and uses different language deliberately, for this reason. 

With acknowledgement of this, where possible we have used the terms ‘person with lived experience’, ‘tangata whaiora’ and ‘tangata whaikaha’. However, under the three Acts outlined in these guidelines, the terms ‘patient’, ‘proposed patient’, ‘care recipient’ and ‘proposed care recipient’ each have a specific legal meaning. We have italicised the terms within these guidelines (patient, proposed patient, care recipient and proposed care recipient) to denote their statute-specific meaning.
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[bookmark: _Ref141778470][bookmark: _Toc200199221][bookmark: _Toc207353863]The district inspector role
District inspectors are lawyers established by statutory authority that work independently from care providers or services. They are officials appointed to ensure the provisions of the Mental Health Act, the Substance Addiction Act or the Intellectual Disability Act are upheld. District inspectors act as a conduit and protective mechanism between people and their family or whānau and the legalities of compulsory assessment, treatment or care. 

The primary role of a district inspector is to ensure that those subject to compulsory assessment, treatment or care are advised of their rights, and that these rights are protected. This includes ensuring that health professionals involve family and whānau as much as possible and advocating that a culturally appropriate approach to supporting a person is taken. As part of this, district inspectors investigate and report on complaints regarding potential breaches of patients’ or care recipients’ rights. 
[bookmark: _Toc200199222][bookmark: _Toc207353864]Guiding principles
Decisions about compulsory treatment require a balance between an individual’s rights and the need for restrictive interventions. District inspectors should be guided by the principles in section 5 of the Mental Health Act, section 13 of the Intellectual Disability Act and section 12 of the Substance Addiction Act. 

The work of district inspectors is expected to be consistent with the New Zealand Bill of Rights Act 1990, the Code of Health and Disability Consumers’ Rights, Ngā Paerewa Health and Disability Services Standard, and Te Tiriti o Waitangi obligations to the greatest extent possible, and in the least restrictive way. There is additional guidance in the following documents:
Guidelines to the Mental Health (Compulsory Assessment and Treatment) Act 1992
Human Rights and the Mental Health (Compulsory Assessment and Treatment) Act 1992

The Ministry expects district inspectors to take an approach that focuses on the future and helps providers improve their services, and not just on strictly checking compliance. 

[bookmark: _Toc200199223][bookmark: _Toc207353865]Skills
It is the district inspector’s responsibility to appropriately upskill and maintain proficiency in the knowledge, skills and attitudes required for their role. Doing so will ensure they contribute to positive experiences and outcomes for tāngata whai ora, tāngata whaikaha, and their family and whānau. 

District inspectors must demonstrate the following skills and experience:
a good range of legal skills related to mental health, addiction or intellectual disability work
experience working with relevant legislation, and/or experience in the mental health, addictions or intellectual disability sector
the ability to communicate in plain language with people from a range of backgrounds, including tāngata whai ora, tāngata whaikaha, family and whānau, and health professionals
sound judgement and common sense
awareness of personal bias and maintenance of self-reflective practice 
the ability to work collaboratively as part of a regional group of district inspectors 
management of privacy and confidentiality 
sensitivity and respect when working with advocates and interpreters, and a commitment to enabling tāngata whai ora or tāngata whaikaha to access support
understanding of mana, mana-enhancing practice and the importance of protecting the mana of tāngata whai ora and tāngata whaikaha on a compulsory treatment or care journey (Huriwai and Baker 2016) 
understanding of and ability to take a human rights based approach 
ability to maintain consistency with Te Tiriti o Waitangi 
ability to uphold kawa whakaruruhau (cultural safety and awareness)
ability to demonstrate respect and compassion for, and sensitivity to, people’s lived experience and context 
ability to provide a person-centred and wellbeing focus that acknowledges all dimensions of health and encourages the greatest possible independence and safety
maintaining a focus on equitable and least restrictive care and treatment
sensitivity to the needs of disabled people (Te Pou 2022b).

Te Pou resources Let’s Get Real (Te Pou and Ministry of Health 2017, 2021) provide further details of some of the essential attitudes, knowledge and skills expected. In addition, they outline the application of the essential skills and knowledge district inspectors are required to uphold when engaging with tāngata whenua. As practising lawyers, district inspectors are expected to maintain their professional development and adhere to professional ethical and conduct standards.

Te Rau Matatini resource Manaaki: Mana enhancing and mana protecting practice (Huriwai and Baker 2016) provides further information on what mana-enhancing practice looks like, as well as giving useful definitions of mana and manaaki.
[bookmark: _Toc200199224][bookmark: _Toc207353866]Knowledge
All district inspectors must have knowledge and understanding of: 
a recovery approach (Ministry of Health 2020a, Section 1) as it applies to mental health, addiction and disability and how it applies to tāngata whai ora, tāngata whaikaha, and their family and whānau equity and human rights, with district inspectors being able to promote this through their role 
supported decision-making (Ministry of Health 2020a, Section 2) and how it applies to tāngata whai ora and tāngata whaikaha, with district inspectors being able to promote this in their role
the role of family and whānau, including tamariki, in the assessment, treatment or care of people with mental illness, addiction or intellectual disability
te ao Māori[footnoteRef:4] concepts, knowledge, values and perspectives [4:  Te ao Māori meaning "the Māori world," is a holistic worldview that emphasizes interconnections between people, nature, and the spiritual realm. It encompasses Māori values, traditions, knowledge, and language, reflecting a deep respect for the natural world and a commitment to collective well-being.] 

te reo Māori (Māori language), tikanga Māori (protocols and customs) and Te Tiriti o Waitangi, and how these apply day to day
the implications of partnership, and sensitivity to cultural identity and personal beliefs as they relate to Te Tiriti o Waitangi
te ao Māori models of care and holistic wellbeing, as well as social models of disability, and how these may apply to tāngata whai ora or tāngata whaikaha and whānau
the particular needs of children and young people
the impacts of trauma and trauma-informed care practices 
statutory provisions relating to special patients, restricted patients, care recipients and special care recipients
the needs of disabled people.

District inspectors are expected to have knowledge and understanding of the importance of whānau involvement and the effective incorporation of tikanga, kawa and whanaungatanga into mental health and disability practice. Whakapapa and whanaungatanga obligations may require district inspectors to engage in more kōrero with whānau and hapū. 

All district inspectors should be familiar with the following guidelines:
Guidelines to the Mental Health (Compulsory Assessment and Treatment) Act 1992 (Ministry of Health 2022b)
Human Rights and the Mental Health (Compulsory Assessment and Treatment) Act 1992 (Ministry of Health 2020a)
A Guide to the Intellectual Disability (Compulsory Care and Rehabilitation) Act 2003 (Ministry of Health 2004) 
Introductory Guideline to the Substance Addiction (Compulsory Assessment and Treatment) Act 2017 (Ministry of Health 2017)
Guidelines for Reducing and Eliminating Seclusion and Restraint Under the Mental Health (Compulsory Assessment and Treatment) Act 1992 (Ministry of Health 2023a)
Guidelines for the Role and Function of Statutory Officers: Appointed under the Mental Health (Compulsory Assessment and Treatment) Act 1992 (Ministry of Health 2022a)
Te Pou Mental Health Act e-learning and information resources. (Te Pou 2023). 

All district inspectors must have knowledge and understanding of legislation and international human rights treaties and declarations relevant to the provision of health and disability services, particularly where they interface with the three Acts. Relevant laws, agreements and related documents include but are not limited to: 
internationally:
the International Covenant on Civil and Political Rights
the International Covenant on Economic, Social and Cultural Rights
the United Nations Convention on the Rights of Persons with Disabilities 
the United Nations Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment, and the Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment
the United Nations Convention on the Rights of the Child 
the United Nations Declaration on the Rights of Indigenous Peoples 
the International Convention on the Elimination of All Forms of Racial Discrimination
the World Health Organization (2023) Mental Health, Human Rights and Legislation: Guidance and practice 
nationally:
the New Zealand Bill of Rights Act 1990
the Human Rights Act 1993
the Health Act 1956
the Criminal Procedure (Mentally Impaired Persons) Act 2003
the Protection of Personal and Property Rights Act 1988
the Oranga Tamariki Act 1989, also known as the Children’s and Young People’s Well-being Act 1989
the Children’s Act 2014
the Care of Children Act 2004
the Health and Disability Commissioner Act 1994
the Code of Health and Disability Services Consumers’ Rights 
the Pae Ora (Healthy Futures) Act 2022
the Health and Disability Services (Safety) Act 2001
the Privacy Act 2020
the Health Information Privacy Code 2020
the Public Service Act 2020 
the Policing Act 2008
the Crimes Act 1961
the Criminal Procedure Act 2011
the Victims’ Rights Act 2002
Ngā Paerewa: Health and Disability Services Standard 2021
the Land Transport Act 1998.

The Ministry of Justice website provides further details regarding the various human rights agreements that all district inspectors need to know well and clearly understand. District inspectors can find these sources of information broken down by domestic and international human rights at justice.govt.nz (Ministry of Justice 2020). 
[bookmark: _Ref139782479][bookmark: _Toc200199225][bookmark: _Toc207353867]Main functions 
District inspectors are empowered by statute to undertake functions and exercise powers that together constitute their role as a statutory monitor of patient or care recipient rights. This is consistent with the recognition that people have a right to freedom and autonomy that is restricted or overridden by legally invoking compulsory treatment or care. Every individual who is subject to compulsory assessment, treatment, care or rehabilitation should be cared for in accordance with the statutory requirements and the principles of natural justice. Safeguards are required to ensure they are lawfully detained, their rights are upheld and they are not subject to abuse or ill treatment.

Alongside their role in protecting people’s rights, district inspectors proactively examine, monitor and report on aspects of service delivery that may impact the rights of tāngata whai ora or tāngata whaikaha, and their family and whānau. Their function plays an important role in enhancing and monitoring the provision of services . 

In their wider function of conducting inquiries, district inspectors may also inquire into matters after a person has been released from compulsory care or treatment, if the matters raised occurred while a person was subject to one of the three Acts covered by these guidelines.[footnoteRef:5]  [5: 	W v Shortland, 22 December 2003, Paterson J, HC Hamilton (CIV2003-419-816).] 


There are several aspects of service delivery and patient rights that district inspectors are required to report on to the Director of Mental Health and Addiction Services (the Director). District inspectors are an important independent statutory conduit between the Director, services, and patients or care recipients. 

Across all three Acts, district inspectors’ overarching functions include:
monitoring mental health, addiction and intellectual disability services that are providing compulsory care or treatment to persons, as defined by the various Acts, to ensure their continued smooth and efficient operation and to assist with quality improvement at the service level through visits to the different services
providing process information to patients or care recipients, and family and whānau, including the rights of complaint and review 
checking and ensuring general quality and timeliness of patient or care recipient documentation
visiting patients or care recipients who are subject to compulsory assessment, treatment or care 
visiting and inspecting inpatient and outpatient facilities in the district inspector’s locality 
conducting inquiries and investigations into any alleged breaches to patients’ or care recipients’ rights as established by the Act that they are functioning under, alongside complaint resolution and reporting
reporting on their statutory duties and functions as established by the Act they are appointed under.

Some specific powers and functions of district inspectors may vary depending on the Act they are appointed under. Details regarding the various sections of the Mental Health Act, the Intellectual Disability Act and the Substance Addiction Act that relate to district inspector duties or functions are outlined below and described in more detail in 2. District inspector duties. 
District inspectors appointed under the Mental Health Act
Alongside the general district inspector functions, district inspectors appointed under the Mental Health Act must: 
report on breaches of the Mental Health Act, such as breaches concerning procedural matters, the timing of assessments or the accuracy of documentation
provide comment on court processes, such as keeping up with demands and timeliness of section 16 hearings
check consent to treatment through either signed consent forms or section 59 and 60 second opinions
examine the use of Audio-Visual Link (AVL) technology as opposed to face-to-face assessments
report on issues relating to the Mental Health Review Tribunal (MHRT). 
[bookmark: _Hlk141946662]
District inspectors ensure that complaints that a service has breached tāngata whai ora rights are investigated and reported to the service’s Director of Area Mental Health Services (DAMHS). As part of this work, district inspectors may make recommendations as they see fit. The DAMHS must take all necessary steps required to address recommendations and rectify the concerns raised. District inspectors are required to provide a monthly report to the DAMHS regarding their powers, duties and functions under the Mental Health Act; when relevant, this should include reporting on progress relating to investigation recommendations.

District inspectors appointed under the Mental Health Act must observe the application of the Guidelines to the Mental Health (Compulsory Assessment and Treatment) Act 1992 (Ministry of Health 2022b) (the Mental Health Act guidelines), and associated specific guidance, which support the effective and lawful use of the Mental Health Act. The Mental Health Act guidelines contain a detailed description of the Act’s sections and principles, and practices expected when administering the Mental Health Act. 

The Mental Health Act guidelines also provide an interpretation of clinical concepts, exclusion criteria, and consultation with family and whānau. Other areas covered are the application of compulsory assessment and treatment, compulsory treatment orders, regulations around special and restricted patients, use of force and reviews, and judicial inquiries. In addition to complying with district inspector guidelines, district inspectors must follow the Mental Health Act guidelines when exercising their powers under the Mental Health Act.

The Mental Health Act e-learning and information resources from Te Pou (Te Pou 2023) have been developed to assist the implementation of the Mental Health Act guidelines. They function to support human rights, guide supported decision-making, expand knowledge, provide national consistency, and be applicable to a range of professions engaging with people subject to the Mental Health Act and their family and whānau. These resources and modules are intended to underpin a quality improvement process and present a holistic view from the perspectives of lived experience, family and whānau, and the workforce. 
District inspectors appointed under the Substance Addiction Act
Alongside the general district inspector functions, district inspectors appointed under the Substance Addiction Act have functions such as:
ensuring treatment and care of patients have been provided in a mana-enhancing and mana-protecting way 
conducting inquiries under section 101 of the Substance Addiction Act
ensuring that information regarding a plan for future treatment and care under section 44(4) of the Substance Addiction Act has been provided. 

Section 7 of the Substance Addiction Act sets out the criteria for placing a person under compulsory treatment, all of which must apply:
the person has a severe substance addiction, and
the person’s capacity to make informed decisions about treatment for that addiction is severely impaired, and
compulsory treatment of the person is necessary, and
appropriate treatment for the person is available.

District inspectors ensure that complaints that a service has breached tāngata whai ora rights under the Substance Addiction Act are investigated and effectively reported to the service’s Director of Area Addiction Services (Area Director). As part of this work, district inspectors may make recommendations for the service to address matters investigated. District inspectors are required to provide a monthly report to the Director regarding their functions, duties and powers under the Substance Addiction Act; when relevant, this should include reporting on progress relating to investigation recommendations.

A district inspector’s understanding of mana, mana-enhancement and mana-protecting practice is a foundational element of their role under the Substance Addiction Act. When functioning under the Substance Addiction Act, district inspectors are expected to ensure and review that tāngata whai ora engaged in the compulsory assessment and treatment process have their mana and dignity protected and enhanced.

An important part of this is the recognition that legally invoking compulsory treatment or care for tāngata whai ora intentionally restricts or overrides their right to freedom and, for this reason, it is crucial to safeguard their mana during this process. Further guidance on supporting mana-enhancing practices can be found in the resource from Te Rau Matatini, Manaaki: Mana enhancing and mana protecting practice (Huriwai and Baker 2016). 

When tāngata whai ora come under the provisions of the Substance Addiction Act, there are several legislative components that may present complexity. These may include: 
issues regarding the clinical judgement or assessment of tāngata whai ora capacity to make informed decisions
the period of compulsory treatment and clear communication regarding this process
the provisions for the use of the Substance Addiction Act. 

For further information and guidance regarding these aspects of the Substance Addiction Act, district inspectors are expected to refer to the Introductory Guideline to the Substance Addiction (Compulsory Assessment and Treatment) Act 2017 (Ministry of Health 2017).
District inspectors designated under the Intellectual Disability Act
District inspectors appointed under the Intellectual Disability Act must concurrently be appointed as a district inspector under the Mental Health Act. 

The Intellectual Disability Act establishes a scheme that authorises the provision of compulsory care and rehabilitation to individuals with an intellectual disability who have been charged with, or convicted of, an offence. The purposes of the Intellectual Disability Act are to:
provide the courts with appropriate compulsory care and rehabilitation options for people who have an intellectual disability and who are charged with, or are convicted of, an offence
recognise and safeguard the special rights of individuals subject to the Intellectual Disability Act
provide for the appropriate use of different levels of care for individuals who, while no longer subject to the criminal justice system, remain subject to the Intellectual Disability Act.

The scope established by the Intellectual Disability Act includes individuals who both:
have been charged with or are convicted of an offence, and
have an intellectual disability as defined by section 7 of the Intellectual Disability Act.

The specific functions of district inspectors are outlined in Part 7 of the Intellectual Disability Act and include:
conducting investigations and inquiries into any alleged breach of the Intellectual Disability Act or breach of duty by any Director, employee or agent of a service under sections 98 and 101 
checking care recipient care and rehabilitation plans are completed and maintained
confirming that cultural assessments are carried out for care recipients subject to the Intellectual Disability Act
monitoring care recipient progress within the services related to their care and rehabilitation plan. If there are issues related to this, the district inspector should investigate and escalate their concerns to the person’s care manager. District inspectors ensure that complaints of breaches of tāngata whaikaha rights are investigated and reported to the person’s care manager, with a copy of the report sent to the Director-General of Health. As part of this work, district inspectors may make recommendations as they think fit for the services to take such steps as may be necessary to rectify matters investigated. 
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Duties of district inspectors include:
Providing and checking information
Reviewing procedures
Visiting and inspecting 
Complaint handling and investigation
Conducting complaint investigations and inquiries
Reporting and invoicing.
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Every patient or care recipient who is subject to compulsory assessment, treatment or care is entitled to be kept informed of their rights, and of the functions and duties of district inspectors. District inspectors must provide patients or care recipients and family or whānau with the required information about the compulsory treatment or care process. 

District inspectors monitor the application of the Act they are functioning under by ensuring that people subject to compulsory assessment, treatment or care are treated in accordance with statutory requirements and in a fair and respectful manner regarding the principles of natural justice.

District inspectors must see every patient or care recipient to provide them with information on the processes in which they are involved and to check associated documentation to ensure that it complies with the procedural steps outlined in the legislation they are subject to. This information should be provided in plain language or alternative formats where appropriate. 

When first formally engaging with a patient or care recipient and their family and whānau, the district inspector is expected to introduce themself in the district inspector role. The district inspector should describe the functions of a district inspector, explain the patient’s or care recipient’s rights under the Act they are subject to, and discuss the option to apply for a review under the relevant legislation, should this be appropriate.
 
District inspectors must be aware of the importance of engaging with family and whānau, alongside maintaining a balance between the patient’s or care recipient’s wishes and their privacy, and the engagement with family and whānau. It can be challenging for health professionals to strike the right balance between respecting patient or care recipient privacy and adhering to privacy rules, on the one hand, and meaningfully involving family and whānau in someone’s treatment journey on the other. It requires health professionals to apply discretion and careful judgement in relation to what is in the best interests of the person they are caring for. 

There are several pieces of existing guidance to support health professionals to navigate this balance. The Royal Australian and New Zealand College of Psychiatrists (2021a, 2021b) has guidance for working effectively with family members involved in the care of their loved ones. The Privacy Commissioner (nd-a, nd-b) also has some information on the Office of the Privacy Commissioner’s website regarding disclosing health information to family. It may be useful for district inspectors to familiarise themselves with these resources and refer health professionals to them, where appropriate.

During all meetings with patients or care recipients, the district inspector should always provide information about the next steps in the process they are supporting the person with, check that they understand and, whenever possible, ascertain and acknowledge the wishes of tāngata whai ora on the matter. 

Section 1.7 of Ngā Paerewa Health and Disability Services Standard 2021 (Standards New Zealand 2021) specifies that service providers shall establish procedures and policies for obtaining the consent of tāngata whai ora. District inspectors should be aware of each facility’s consent procedures. In cases where consent may not be straightforward, it is important the service takes a supported decision-making approach. 

In practical terms, the Act that the district inspector is functioning under will define the specific procedural steps they must undertake to fulfil this aspect of their role. However, as outlined below, there are commonalities across all three Acts when providing or checking information to patients or care recipients. 
Providing and checking information under the Mental Health Act 
District inspectors appointed under the Mental Health Act monitor the application of the Mental Health Act through providing and checking information specifically associated with: 
the assessment procedures under section 12 of the Mental Health Act
the assessment procedures under sections 14 and 14A of the Mental Health Act
attendance at hearings under sections 16, 17–30, 34 and 79 of the Mental Health Act.
Assessment procedures under section 12
District inspector functions in relation to a patient usually commence at section 12(8) of the Mental Health Act. By this stage, tāngata whai ora have completed the first period of assessment and treatment under the Mental Health Act, and their responsible clinician has decided that a further period of assessment of up to 14 days is required. Under section 12(5)(f) of the Mental Health Act, if the responsible clinician has reasonable grounds for believing that the patient is mentally disordered and considers it is desirable that they should undergo further assessment and treatment, the responsible clinician will send a copy of the certificate of further assessment to the district inspector. 

The district inspector who receives a copy of the certificate of further assessment must consider whether an application should be made to have the patient’s condition reviewed by a judge under section 16 of the Mental Health Act. To make such a decision, the district inspector is required to talk to the patient and, if possible, ascertain their wishes in the matter pursuant to section 12(8) of the Mental Health Act.
When a district inspector talks to a patient pursuant to section 12(8), this will be the first formal occasion on which the patient meets a district inspector, although the district inspector may have met the patient on earlier visits to the hospital during their initial five days of assessment and treatment. 

If the district inspector considers an application under section 16 of the Mental Health Act should be made, they must take whatever reasonable steps are necessary to encourage or assist the patient, their welfare guardian, principal caregiver or usual medical practitioner to make this application for a review (section 12(9) of the Mental Health Act). If none of the people listed above will make an application, the district inspector may report the matter to the court and the judge may decide to review the patient’s condition under section 16 of the Mental Health Act as if an appropriate application has been made.
Assessment procedures under sections 14 and 14A
The district inspector’s next formal involvement with a patient is usually under section 14A of the Mental Health Act. If, before the expiry of the second period of assessment and treatment, a patient’s responsible clinician considers that the patient is not fit to be released from compulsory status, the responsible clinician must send a copy of the documents relating to the application for a compulsory treatment order to the district inspector (section 14A(2)(f) of the Mental Health Act). On receipt of the documents, the district inspector is required to talk to the patient (unless impracticable) and, if possible, ascertain their wishes about whether they wish the district inspector to appear in court at the compulsory treatment order application hearing (section 14A(4)(a) of the Mental Health Act).

During this visit, the district inspector will provide information to the patient about the next step in the process of compulsory assessment and treatment and explain the process that will take place when the court considers the responsible clinician’s application for a compulsory treatment order.

If possible, the district inspector should ensure that a system is in place to provide the patient with the name and phone number of the duty solicitor or rostered legal aid lawyer for that week.

The district inspector must decide, having regard to any view expressed by the patient, whether the district inspector should appear before the court to be heard on the application for a compulsory treatment order (section 14A(4)(b) of the Mental Health Act). If there are no lawyers rostered to be assigned to patients in the hospital or service, or the patient does not want legal representation, the district inspector should attend the hearing but should be careful to limit their role to one of amicus curiae (that is, ensuring that the court is aware of all relevant issues, including human rights issues, but not advocating the patient’s cause).

The district inspector is not the patient’s advocate or lawyer, and their presence at the court hearing may be superfluous if the patient already has a lawyer. Therefore, district inspector attendance at such hearings should generally be limited to circumstances where their attendance is either requested by the patient or necessary to protect the patient’s rights. 
Attendance at hearings under sections 16, 17–30, 34 and 79
It should be noted that attendance at hearings by district inspectors is a matter for discretion and judgement. Attendance at such hearings should occur only when there is some good reason to attend. Ordinarily, if the district inspector has referred the matter to the court (such as under section 12(10) of the Mental Health Act) or referred the case to the MHRT (such as under section 35(2) or 76(11) of the Mental Health Act), the district inspector would attend the hearing. A district inspector would generally also attend a hearing of a compulsory treatment order under section 14A(4) of the Mental Health Act if a patient has asked them to do so. 

In each of these hearings, the District Court judge or MHRT is the statutory body that is responsible for making the decision about the patient’s status. It is important that the district inspector’s role is not compromised by appearing to offer views about the patient that may impinge on the decision-making power of the District Court judge or MHRT.

It is also important to realise that frequent attendance or availability of a district inspector at hearings may interfere with the independent legal representation of patients.
Providing and checking information under the Substance Addiction Act 
District inspectors appointed under the Substance Addiction Act monitor the application of the Substance Addiction Act through providing and checking information associated with: 
the application and assessment procedure under sections 14 to 16 of the Substance Addiction Act
the assessment and compulsory treatment procedure under section 23 of the Substance Addiction Act
the review of compulsory treatment under section 34 of the Act, and the application for an extension of compulsory treatment under section 46 of the Substance Addiction Act.

Under section 14 of the Substance Addiction Act, an application can be made for assessment of a person experiencing severe substance addiction. An application can be made by an applicant on behalf of a person who they believe has a severe substance addiction, or by the person themselves. The applicant must make the application to the person’s local Area Director, who will ensure the person with the severe substance addiction is assessed pursuant to section 19 of the Substance Addiction Act. The applicant must be at least 18 years of age.

If the Approved Specialist considers that the person has a severe substance addiction, the Approved Specialist must assess whether the person’s capacity to make informed decisions about treatment for that addiction is severely impaired. If the Approved Specialist considers that the person’s capacity to make informed decisions about treatment for the person’s addiction is severely impaired, they must assess whether compulsory treatment of the person is necessary to enable the treatment to be provided and assess whether appropriate treatment for the person is available.

If, after completing an assessment of a person, an Approved Specialist considers that the criteria for compulsory treatment are met, they must sign a compulsory treatment certificate under section 23 of the Substance Addiction Act. After signing the compulsory treatment certificate, the Approved Specialist must notify the Area Director to arrange the patient’s detention under section 25. 

At this point, section 26 of the Substance Addiction Act entitles patients and district inspectors, among other specified persons concerned with the patient’s welfare, to be provided certain information as soon as practicable after the Area Director has been notified of the patient’s identity. All patients subject to the Substance Addiction Act have the right to nominate a person to protect their interests under section 49 of the Substance Addiction Act. 

Every patient is entitled to receive and to send, in a manner that safeguards the patient’s privacy, mail and electronic communications under section 60 of the Substance Addiction Act. If there are reasonable grounds, during treatment, to consider that any mail or electronic communications could be detrimental to the interests and treatment of a patient or of other persons in the treatment centre, under section 61 of the Substance Addiction Act the responsible clinician may direct that the mail or electronic communications be checked. However, this requires prior approval by the Area Director. Communications to and from district inspectors and other statutory officers cannot be withheld under section 63 of the Substance Addiction Act. 

Where an item of mail is withheld, it must be returned to the sender if the sender’s address is known. If the sender’s address is not known, the item of mail must be sent to the district inspector or given to the district inspector when they next visit the treatment centre. 
Providing and checking information under the Intellectual Disability Act 
District inspectors appointed under the Intellectual Disability Act monitor the application of the Intellectual Disability Act through providing and checking information associated with: 
the care manager informing the care recipient of their right to information under section 49 of the Intellectual Disability Act, including their right to have access to a district inspector under section 49(2)(d) of the Intellectual Disability Act
the written communication procedure under sections 58 and 59 of the Intellectual Disability Act
the care and rehabilitation plan and any other records relating to a care recipient as set out in section 96 of the Intellectual Disability Act
the clinical review procedure of a care recipient under sections 77 and 81 of the Intellectual Disability Act.

When a court order is made, care managers[footnoteRef:6] must explain to the care recipient what their rights are under the Intellectual Disability Act. This information must be provided in a manner that the care recipient is most likely to understand. For example, the care manager may need to facilitate discussion with plain language and pictorial documentation (ie, easy-read and other communication modalities such as talking mats). Specifically, the care recipient must be informed of the function and duties of district inspectors pursuant to section 49(2)(d) of the Intellectual Disability Act. [6:  Care managers are designated by the coordinator (section 141 of the Intellectual Disability Act) for each individual under the Intellectual Disability Act. They are legally entrusted with the care and rehabilitation of individual care recipients and are responsible for developing and implementing an individual’s care and rehabilitation plan and for ensuring regular clinical reviews of the care recipient’s condition take place (section 77 of the Intellectual Disability Act).] 


Under sections 57 and 58 of the Intellectual Disability Act, care recipients are also entitled to receive, unopened, any written communications or other items that are sent to them and to have their outgoing written communications or other items dispatched promptly and unopened.

The exception to this provision is where there are reasonable grounds for believing that the receipt of, or dispatch of, written communications or other items could be detrimental to the interests or care of the care recipient or other persons. In this case, a care manager, with approval from the Care Coordinator, may check and withhold communications under section 57 of the Intellectual Disability Act. This does not apply to written communications or other items sent by, or on behalf of, or addressed to a district inspector, or other office holders defined in section 58(3) of the Intellectual Disability Act.

Where a care manager withholds a written communication or other items (either sent to, or sent by, the care recipient), the care manager must return the written communication or other item to the sender as per section 59 of the Intellectual Disability Act. If the address of the sender is unknown, or the sender is the care recipient, then the care manager must either send the written communication or other item to the responsible district inspector or produce it when the district inspector next visits the facility.

The Intellectual Disability Act does not consider the monitoring of electronic communications such as emails and text messages. The Ministry of Health considers that there is no requirement for facilities to supply computers or mobile phones for care recipient use, but such amenities may be appropriate in certain facilities, and it is important to respect a care recipient’s freedom of expression (including the right to correspond electronically). If care recipients have access to such devices, responsible clinicians have the same powers to examine and withhold correspondence as if the communications were letters, but may not withhold electronic communications to or from the people specified in section 58(3) of the Intellectual Disability Act.
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All patients or care recipients subject to a compulsory treatment or care order have the right to have their condition formally reviewed. The specific timing and procedures associated with such reviews are defined by the Act that the individual is subject to and the Act that the district inspector is appointed under. 
Review procedures under the Mental Health Act 
Review procedures under sections 35 and 76–78
Under sections 76 to 78 of the Mental Health Act, all patients, special patients and restricted patients subject to a compulsory treatment order must have their condition formally reviewed by their responsible clinician within three months of the initial order. 

Following the first three months, the reviews take place at least every six months. Patients must attend their clinical review preferably face to face, but AVL technology is available if this is not possible. If a patient does not attend, the DAMHS is able to apply for a warrant authorising a constable to take the designated patient to the place specified in the warrant to undertake the clinical review (section 113A of the Mental Health Act). 

If the responsible clinician reviews the patient and concludes that they are not fit to be released from compulsory status, the responsible clinician must send a copy of the certificate of clinical review to the district inspector. 

If the responsible clinician considers that the patient is not fit to be released from compulsory status, but the district inspector, or a friend or relative of the patient is of a contrary opinion, section 35(2) of the Mental Health Act provides the district inspector shall, or the friend or relative may, refer the case to the MHRT for consideration under section 79 of the Mental Health Act. 

A district inspector who receives a copy of the certificate of clinical review under section 76 of the Mental Health Act must communicate with the patient and find out, if possible, whether or not the patient wishes to make an application to the MHRT for a review of the patient’s condition. Consideration should be given to the appropriate method of communicating with community patients. The district inspector must then decide, having regard to any view expressed by the patient, whether or not an application should be made to the MHRT for a review of the patient’s condition.

If the district inspector considers that such an application should be made, the district inspector shall take whatever reasonable steps they think are necessary to encourage the patient or the other recipients of the clinical review certificate under section 76(7)(b) to make an application. If none of the people listed in section 76(7)(b) will make the application, the district inspector may report this matter to the MHRT, and the MHRT may subsequently review the patient’s condition under section 79, or section 80 if the patient is a special patient, or section 81 if the patient is a restricted patient. It is important to consider that when a district inspector recommends that an application be made to the MHRT, this will be contrary to the medical opinion of the responsible clinician regularly treating that patient.

If the MHRT hearing concludes that the patient is not considered fit to be released from compulsory status, then the district inspector (or an official visitor) is required to meet with the patient to ascertain the patient’s wishes in the matter and consider whether an appeal should be made to the court against the MHRT’s decision (section 79(12) of the Mental Health Act). 
Review procedures under the Substance Addiction Act 
Under section 34 of the Substance Addiction Act, patients, district inspectors and other specified persons (such as the patient’s nominated person or lawyer) may at any time apply to the court for an urgent review of the patient’s status. An application can be made on the grounds that: 
the criteria for compulsory treatment are not or are no longer met, or
in the case of a patient who is not subject to a compulsory treatment order, the compulsory treatment certificate should not have been given.

Under section 71 of the Substance Addiction Act, the responsible district inspector may appear and be heard at a hearing of an application. However, under section 74 of the Substance Addiction Act, upon being served with an application, the district inspector must communicate with the patient who is the subject of an application to the court to find out, if possible, whether the patient wants the district inspector to appear before the court to be heard on the application. The district inspector must have regard to any views expressed by the patient in deciding whether to appear on the application.
Review procedures under the Intellectual Disability Act 
Six months after the Care Coordinator has approved a care recipient’s initial care and rehabilitation plan, they must present a report to the Family Court on the continued appropriateness of the plan under section 72 of the Intellectual Disability Act. If the individual falls within the category of care recipients who are subject to a compulsory care order, the Care Coordinator must also include the continued appropriateness of the order.

The report must be accompanied by a certificate from a specialist assessor regarding the status of the care recipient, along with any relevant reports from specialist assessors concerned with the case.

Copies of the report provided by the Care Coordinator to the Family Court must be sent to the list of individuals in section 73(1) of the Intellectual Disability Act, including the responsible district inspector. Individuals on this list have the right to make a written submission to the court about the report.

In carrying out its review, the Family Court must review the contents of the care and rehabilitation plan and any compulsory care order. The court may also:
call for reports from the Care Coordinator, care manager, responsible district inspector and any specialist assessor concerned with the case
obtain a second opinion from a specialist assessor other than the specialist assessor who issued the certificate
require the Care Coordinator, care manager, responsible district inspector or any specialist assessor concerned with the case to give evidence and to produce documents.
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District inspectors must visit each of the services in their region in which any patient or care recipient is being assessed, treated or cared for under the three Acts outlined in these guidelines. The specific extent and frequency of a district inspector’s powers of inspection and visitation are determined by the Act that they are functioning under; however, it is expected that district inspectors engage regularly with services and tāngata whai ora or tāngata whaikaha. More frequent visits may be prompted by concerns such as high or prolonged use of seclusion or restraint, potentially inequitable application of restrictive practices to some groups, high numbers of complaints or other concerning matters.

District inspector powers of visitation grant unrestricted access to inspect services and facilities and are specific to the Act that the district inspector is functioning under. When visiting any service on district inspector business, all district inspectors should have access to every part of the service and every person in it, regardless of whether that person is detained under any of the three Acts outlined in these guidelines.

Under section 117 of the Mental Health Act and section 112 of the Substance Addiction Act, it is an offence for the manager of a service, or a person employed or engaged by the manager, to conceal or attempt to conceal anything from a district inspector, or to wilfully obstruct or attempt to obstruct an inspection by a district inspector. A person who commits an offence against these sections is liable on conviction to a fine. District inspectors should raise any concerns about unrestricted access directly with the DAMHS, Area Director or Care Coordinator and report their concerns to the Director in their monthly reporting. It is expected the service take all necessary steps to address and rectify the matters raised. 

As part of their regular visitations, district inspectors should proactively engage with service staff by establishing strong communication pathways and working relationships, and considering any feedback. This should involve engaging with service lived experience, cultural or whānau advisors/kaimahi. However, it is important that district inspectors keep in mind that they are independent from health and disability services and that it is not their role to act as patient or care recipient advocates.

Alongside their primary role of investigating the rights of patients or care recipients and ensuring that those rights are protected during visits, district inspectors are additionally expected to examine important aspects of service delivery that may influence these rights. Any concerns arising from these visits should be raised promptly with the DAMHS, Area Director or Care Coordinator, depending on the Act the district inspector is functioning under. Ongoing or significant concerns raised are expected to be noted in monthly statutory reporting to the Director and followed up with the service. 

Aspects of service delivery that district inspectors should examine and report on include:
service-wide issues, including any concerns about staffing, morale and culture, occupancy, leadership and clinical governance 
equity and access to culturally appropriate assessment, treatment and care 
least restrictive practice and model of care, including access to mental health, addiction and other drug, or intellectual disability care in the community, and any admissions lasting longer than clinically necessary 
the use of seclusion and restraint within mental health, addiction or intellectual disability services, and compliance with relevant statutory guidance including the Guidelines for Reducing and Eliminating Seclusion and Restraint Under the Mental Health (Compulsory Assessment and Treatment) Act 1992 (Ministry of Health 2023a)
relevant registers and records, including reviewing complaints and reportable events records or systems, alongside seclusion and restraint registers
access to age-appropriate assessment, treatment and care for rangatahi, including incidents of age-mixing with reference to article 37(c) of the United Nations Convention on the Rights of the Child and any impacts on the rights of rangatahi
consultation and active engagement with family and whānau and their involvement with tāngata whai ora or tāngata whaikaha, with reference to adequacy and compliance with legislation 
implementation of recommendations from Optional Protocol to the Convention against Torture (OPCAT) inspection reports (see Section 3.2), depending on the nature of the recommendations 
implementation of recommendations from reviews, investigations and statutory inquiries, including those arising from complaints and adverse events 
evidence of appropriate, up-to-date policies and procedures, including consent procedures for tāngata whai ora or tāngata whaikaha receiving compulsory treatment as well as for those receiving treatment voluntarily (including consent to receive treatment in a locked unit, where relevant) 
whether the service clearly displays accessible information for tāngata whai ora or tāngata whaikaha, including information about complaints processes, district inspector contact details, and signage informing voluntary tāngata whai ora or tāngata whaikaha how to exit a locked unit
any other issues impacting on the rights of tāngata whai ora or tāngata whaikaha, such as checking that people are given the opportunity to engage in the development of their treatment, recovery or care plan. 

The Director expects district inspectors, as a specific part of their role, to regularly inspect the use of force, and seclusion and restraint registers at hospitals or services in their region providing mental health or intellectual disability care. When district inspectors view these registers, they should be monitoring if the use of force, seclusion and restraint is necessary and reasonable in the circumstances. They should additionally check for any pattern of seclusion or restraint that might indicate the culture of the unit, or that might indicate that rights of an individual patient or care recipient (or patients and care recipients in general) are being unnecessarily impinged upon. They should be ensuring that any use of force, seclusion and restraint is recorded accurately and is compliant with the Guidelines for Reducing and Eliminating Seclusion and Restraint under the Mental Health Act 1992 (Ministry of Health 2023a).

If a pattern is discovered in the register or the district inspector has concerns about the use of seclusion and restraint at the hospital or service, these concerns must be directed to the DAMHS, Area Director or Care Coordinator to be addressed in the first instance and noted in the monthly report to the Director. The service escalation pathway for such concerns will depend on the Act the district inspector is functioning under. 

District inspectors should review and regularly report on the implementation and progress of recommendations set out in OPCAT reports. The focus of this will depend on the nature of the recommendations outlined and how these relate to tāngata whai ora or family and whānau rights. The statutory relationship between district inspectors and DAMHS, Area Directors or Care Coordinators requires any comments to be first directed to the service before escalation. 
Visitation and inspection under the Mental Health Act 
District inspector powers of inspection
The extent of a district inspector’s powers of inspection is outlined in section 97 of the Mental Health Act. A district inspector may, without previous notice, visit any hospital or service in the locality to which the district inspector is appointed, as often as the district inspector thinks fit. When visiting any hospital or service on district inspector business, district inspectors should have access to every part of the hospital or service and every person in it, whether that person is detained under the Mental Health Act or not. 

On each visit the district inspector makes to the hospital or service for the purposes of the Mental Health Act and pursuant to section 97 of the Mental Health Act, the responsible clinicians are to provide the district inspector with access to: 
registers and records required to be kept under the Mental Health Act. Registers and records can be either paper-based or electronic and district inspectors may sign under the last entry of the paper-based document or, in the case of an electronic register, email the DAMHS to indicate that they have seen it
any orders and other documents relating to any of the patients the district inspector requires
all letters and other postal packets withheld by the responsible clinician under section 123 or section 124 of the Mental Health Act.

Within 14 days of any visit to a hospital or service, a district inspector must give a written report on the visit to the DAMHS pursuant to section 98 of the Mental Health Act. It is expected that the DAMHS take all steps necessary to appropriately address any concerns raised within this report. 

The Mental Health Act outlines the visitation frequency of district inspectors to services within their region as follows. 
Inpatient services
Under section 96(1)(a) of the Mental Health Act, at least once a month district inspectors must visit each of the hospitals and services in their region in which any patient is being assessed or treated as an inpatient under the Mental Health Act. 
Outpatient services
Under section 96(1)(b) of the Mental Health Act, at least four times a year at regular intervals and when the Director directs, district inspectors must visit all hospitals or services in their region in which tāngata whai ora are assessed or treated as outpatients under the Mental Health Act. 
Residential care services
The provision of residential care can be effectively monitored via review under section 75 of the Mental Health Act and periodical review of residential facilities as district inspectors feel necessary. A ‘service’ under the Mental Health Act does not normally include places of residence or boarding houses, and these are not included as places district inspectors must routinely visit. However, district inspectors have the authority to visit any person who is compulsorily treated whether in a hospital service or with a residential provider. 
Non-governmental organisations
Non-governmental organisations capable of taking patients or proposed patients under the Mental Health Act may additionally be included for inspection. However, although district inspectors can visit such places of residence, they should only do so in response to a specific concern or complaint. 
Visitation and inspection under the Substance Addiction Act 
Section 98 of the Substance Addiction Act provides that district inspectors are required to visit treatment centres[footnoteRef:7] in which patients are detained. During a patient’s detention, a district inspector must visit the service at least once, and as soon as practicable after receiving notice of the patient’s detention. A district inspector may, without previous notice, visit any treatment centre in the locality to which they are appointed as often as they think fit.  [7:  Section 4 of the Substance Addiction Act defines the following terms. 
Treatment includes detoxification, care, counselling, rehabilitation and interventions to alleviate or prevent the worsening of the symptoms or manifestations of severe substance addiction.
Treatment centre means a place, or part of a place, that is operated by an approved provider for the purposes of this Act, whether or not any other hospital care (within the meaning of the Health and Disability Services (Safety) Act 2001) is provided in that place.] 


All visits made under the authority of section 98 of the Substance Addiction Act may be made on any day and at any time of the day or night, and for the length of time that the district inspector thinks fit. During any such visit, the district inspector may, if the Director so permits or requires, be accompanied by a health professional named by the Director.

Any district inspector may, in respect of any specific matter, obtain advice from a health professional appointed for the purpose by the Director. That health professional has, for that purpose, all the powers of visiting and inspecting in addition to the district inspector.

Section 99 of the Substance Addiction Act gives a district inspector access to every part of a treatment centre and to every person in it and requires the manager of the treatment centre to present specified items, such as the patient’s compulsory treatment certificate, to the district inspector on request. 

District inspectors, after a visit to a treatment centre, must report to the Area Director within 14 days after the visit. Section 100 of the Substance Addiction Act also provides that copies of a district inspector’s report can be provided to the manager of a treatment centre, if the Area Director considers it appropriate. 
Visitation and inspection under the Intellectual Disability Act 
Section 95 of the Intellectual Disability Act provides that a district inspector must visit each facility that is in the locality at least twice a year or on a greater number of occasions that the Director-General of Health directs for a particular facility or class of facility. District inspectors may, without previous notice, visit a facility as often as and for any length of time that they think fit. A suitably qualified health or disability professional may accompany the district inspector on a particular visit to a facility.

The district inspector may obtain advice on a particular matter from a specialist assessor appointed for the purpose by the Care Coordinator, and that specialist assessor has, for that purpose, the powers of the district inspector to visit and inspect facilities.

Section 96 of the Intellectual Disability Act allows district inspectors who visit a facility for the purposes of this to be granted access to every part of the facility and to every person in it, whether or not that person is a care recipient under the Intellectual Disability Act.

The care manager must present to the district inspector the following documents:
every record relating to a care recipient, including the care recipient’s court order and care and rehabilitation plan
every communication or item withheld by the care manager under section 57 of the Intellectual Disability Act.
[bookmark: _Toc200199230][bookmark: _Toc207353872]Complaint handling and investigation 
District inspectors have an important role in receiving and investigating complaints from tāngata whai ora or tāngata whaikaha, their family and whānau, or any individual on their behalf regarding alleged breaches or omissions of rights under the Act a person is subject to. 

District inspectors must be mindful of the potential imbalance of power between patients/care recipients and services. District inspectors should ensure that a person’s concerns have been appropriately addressed. District inspectors should raise and follow up concerns, with sensitivity to the safety and concerns of the person. 

Many of the matters brought to the attention of the district inspector may be resolved through informal contact and liaison with the patient or care recipient, the responsible clinician or care manager and, where appropriate, the DAMHS, Care Coordinator or Area Director of the service. There are formal complaint investigation and resolution pathways for district inspectors specific to the Act that they are functioning under. 

Most complaints will be made directly to the district inspector or passed on to the district inspector by the service; however, complaints may also be made to the Health and Disability Commissioner. The Health and Disability Commissioner determines whether there has been a breach of the Code of Rights. When complaints received by the Health and Disability Commissioner relate to the care and treatment of patients or care recipients subject to an Act the district inspector is functioning under, then the Commissioner will consider forwarding them to the district inspector for investigation if appropriate. District inspectors should advise the Director if they receive a complaint directly from the Health and Disability Commissioner.

The district inspector can only inquire within their jurisdiction. Therefore, if the complainant specifically requests an investigation of an alleged breach of rights under the Code of Rights, the complaint will need to be assessed by the Health and Disability Commissioner. 

If the complainant specifically requests an investigation of an alleged breach of rights under the Code of Rights, the district inspector should discuss with the complainant their options in respect of the different roles of the Health and Disability Commissioner and the district inspector.

[bookmark: _Hlk144108200]If the complainant specifically requests an investigation and resolution of a complaint of an alleged breach of specific rights under the Health and Disability Commissioner’s Code, it will remain the responsibility of the Health and Disability Commissioner to assess the complaint. It is important that the complainant makes an informed decision as the different jurisdictions have different processes and remedies available.

District inspectors ensure that complaints are appropriately investigated and reported to the service provider and the Director. As part of this duty, as they see fit, district inspectors may make recommendations for services to make any changes necessary to rectify the matters they have investigated. They are required to have access to information that allows them to monitor the complaint recommendations the service may be required to address. District inspectors have unrestricted access to service reportable event systems or records and services are required to send them summaries of reportable events, particularly relating to people under the provisions of the Mental Health Act. 

Throughout this process, it is important that district inspectors communicate clearly and keep all parties involved in the case informed of its progress. District inspectors should ensure people’s communication needs are reasonably accommodated.[footnoteRef:8] As part of their regular visitations and complaint procedures, district inspectors should engage with service staff such as lived experience, cultural or whānau advisors/kaimahi to manage oversight and resolution of patient or care recipient concerns.  [8:  For further information on reasonable accommodation, district inspectors should refer to Removing Barriers: A guide for reasonable accommodation of disabled people in Aotearoa (Office of the Ombudsman 2023).] 


All patients and care recipients have the right to treatment, assessment and care that respects their cultural identity and personal beliefs. Should a district inspector receive a complaint that relates to a breach of a person’s right to cultural respect or that raises equity concerns, in the first instance it is expected that the district inspector should seek input from a cultural advisor/kaimahi within the service. It may be appropriate for the district inspector to additionally discuss the nature of the complaint with the DAMHS, Area Director or Care Coordinator of the service and consult with the person who holds the senior cultural role within the organisation. If it is not possible for the district inspector to gain cultural advice or input from within the service, it may be necessary for them to discuss their concerns with the Director in order to seek advice.
Complaint procedures under the Mental Health Act 
Statutory authority for complaint investigations made about a breach of a patient’s rights and inquiry are found in sections 75 and 95 of the Mental Health Act. These procedures are outlined under Sections 2.5.2 and 2.5.2 of these guidelines. 

However, many of the matters brought to the attention of the district inspector can be resolved through informal contact and liaison with the patient, the responsible clinician and, where appropriate, the DAMHS. 
Complaint procedures under the Substance Addiction Act 
Section 67 of the Substance Addiction Act requires complaints made by or on behalf of a patient, about any breach of a patient’s rights, to be referred to a district inspector for investigation. The district inspector must report the matter to the Area Director, who must take all steps that are necessary to rectify the matter. 
Complaint procedures under the Intellectual Disability Act 
A care recipient, or any other person on behalf of the care recipient, may complain to a district inspector about a breach of the care recipient’s rights under section 97 or section 98 of the Intellectual Disability Act. A care manager or Care Coordinator who receives a complaint about a breach of the care recipient’s rights under the Intellectual Disability Act must refer the complaint to the district inspector.

It is important to note that if a complaint is made or referred to the district inspector under section 97 and is related to a breach of rights under Part 5, sections 49 to 57, of the Intellectual Disability Act, the district inspector must investigate the complaint under section 98 of the Intellectual Disability Act.

If the investigation under section 98 of the Intellectual Disability Act concerns a breach of a right under the Code of Rights, the responsible district inspector must notify the Health and Disability Commissioner under the Health and Disability Commissioner Act 1994. 
[bookmark: _Toc200199231][bookmark: _Toc207353873]Conducting complaint investigations and inquiries 
District inspector investigations provide a complaints resolution process to allow dissatisfied patients or care recipients to address concerns about their treatment and care under the three Acts outlined in these guidelines. 

District inspectors additionally assist the process of quality improvement at an individual service level through their investigations. This is accomplished by their role in investigating and resolving complaints regarding breaches to patient or care recipient rights. Services should use the process and recommendations of district inspector reports to bring about positive changes in their service configuration and staff attitudes. 

As part of a district inspector’s response to all complaints, they are required to talk with the patient or care recipient, the complainant (if this is not the patient but someone making a complaint on the patient’s behalf) and everyone else involved in the case (including family and whānau if appropriate), and to generally investigate the matter. If the district inspector is satisfied that the complaint has substance, they must investigate the matter and report to the service with recommendations as the district inspector thinks fit.

It is important that during engagement with patients, care recipients or family and whānau, district inspectors follow the requirements and principles of natural justice. This includes taking a person-centred approach that enables fair treatment and respect, and that all decisions regarding a person’s rights are made using legitimate and unprejudicial processes. 

District inspectors additionally have relevant investigation and inquiry powers under the Inquiries Act 2013. When undertaking investigation and inquiry procedures, district inspectors must comply with the Health Information Privacy Code requirements pertaining to gathering and sharing of health information. Complaints made on behalf of the patient require careful consideration as to whether there has been consent to share health information with the complainant. Further up-to-date information regarding these requirements is accessible through the Privacy Commissioner’s website (https://www.privacy.org.nz/your-rights/making-a-complaint-to-the-privacy-commissioner/). 

In addition, in the course of investigating a complaint, a district inspector may give consideration to other relevant legislation (eg, the New Zealand Bill of Rights Act 1990).
Incidental Findings
From time to time in the course of an investigation a district inspector may receive a complaint that is out of scope of the three acts requiring different actions. 
Complaints regarding possible criminal activity
If a district inspector receives a complaint of possible criminal activity, such as an assault by a staff member, during an inspection or investigation, the district inspector should advise the person in charge of the hospital or service immediately, with consideration being given to the matter being reported to the Police. It is important in cases of serious allegations that the district inspector does not conduct an investigation that may impair a full and proper Police investigation. In such a case, the district inspector should ensure that the matter is brought to the attention of the Police, and that arrangements are made for a patient to make a statement to the Police. It is additionally important for a district inspector to check whether a patient has access to a lawyer in this situation. 
Complaints regarding inappropriate medical treatment
If a complaint regarding inappropriate medical treatment is raised, the district inspector should discuss this with the DAMHS, Area Director or care manager before proceeding. In some cases, it may be necessary to seek an independent mental health professional opinion to support the district inspector to ensure that practices are critiqued from a position of clinical knowledge. 

If the complaint relates to a breach of specific rights under the Code of Rights, the appropriate procedure is to refer to the Health and Disability Commissioner to assess. The district inspector should explain this to the complainant, who can then make the decision as to whether to complain to the Health and Disability Commissioner. The Health and Disability Commissioner has a free and independent advocacy service that can support the complainant, should the complainant wish to use it. 


[bookmark: _Ref139878403]Section 75 investigations under the Mental Health Act 
Under section 75 of the Mental Health Act, a district inspector may investigate complaints regarding breaches of patients’ rights, report on that investigation and make recommendations to the DAMHS.

The rights of patients are specified and particularised in Part 6 of the Mental Health Act. General rights to information are outlined in section 64, and specific rights are set out in sections 65 to 74 of the Mental Health Act. Complaints regarding breaches of these rights may be made by patients themselves or by certain other people acting on their behalf. 

Section 75 investigations are an important part of a district inspector’s work. If a complaint is made by or on behalf of a patient whose rights as set out in Part 6 of the Mental Health Act have been breached or denied in some way, the matter shall be referred to a district inspector for investigation under section 75 of the Mental Health Act. For example, a district inspector shall investigate if a patient complains that their mail is being withheld by staff. The district inspector must use professional judgement to assess the seriousness and validity of such complaints. 

As part of all district inspectors’ responses to any complaints, they are required to talk with the patient, the complainant and everyone else involved in the case, and to investigate the matter. This should be undertaken in a fair and respectful manner that reflects the requirements and principles of natural justice. If, after following these processes, the district inspector is satisfied that the complaint has substance, they must report the matter to the DAMHS together with recommendations as the district inspector thinks fit. 

Once a complaint is referred to the DAMHS under section 75(2) of the Mental Health Act, it is mandatory for the DAMHS to take all steps necessary to rectify the matter.

The district inspector must inform the patient or complainant of the investigation’s findings under section 75(3) of the Mental Health Act. There is discretion as to how the patient or complainant is informed, and at times it will be appropriate to receive clinical advice on the least disruptive way of reporting the findings of an investigation. If the patient or complainant is not satisfied with the outcome of the complaint to the district inspector, the patient or complainant may refer the case to the MHRT for further investigation (as per section 75(4) of the Mental Health Act).

It is important, particularly in relation to reportable events, that the district inspector first consults the patient’s notes and reportable event report and undertakes a proper investigation of all persons involved in any allegation. A full report of that investigation should be forwarded to the DAMHS and the Director, together with recommendations if appropriate. A copy should also go to the person in charge of the hospital or service.

If it is intended that a copy of the report should be kept on the person’s record (for example, to correct information under the Health Information Privacy Code), this should be noted clearly in the report.
Section 95 inquiries under the Mental Health Act 
Unlike section 75 investigations, section 95 inquiries focus on the role of the service. Under section 95 of the Mental Health Act, district inspectors may inquire into:
any breach of the Mental Health Act (or regulations made under it)
any breach of duty on the part of any officer or other person employed in the hospital or service
such other matters as the district inspector or Director thinks fit to be inquired into respecting any patients or the management of the hospital or service.

Section 95(2) of the Mental Health Act grants district inspectors the same powers and authority to summon witnesses and receive evidence as those conferred upon commissions of inquiry by the Commissions of Inquiry Act 1908. This is a general provision, providing wide powers for district inspectors to make inquiries ranging from follow-up inquiries on a particular problem all the way to a formal inquiry into major incidents. District inspectors may undertake the lower-level, more narrowly focused inquiries routinely.

The major role of section 95 of the Mental Health Act is to provide legal authority for the district inspector to enter a facility and look around. Most common are very narrow inquiries in which a district inspector uses the general powers of inquiry under section 95 of the Mental Health Act to investigate a particular aspect of a service and to report on the results of that investigation. For example, if it appears to a district inspector that some aspects of a service’s quality are being compromised, then they may wish to make some specific inquiries about the situation. As part of these inquiries, the district inspector will usually seek information from the DAMHS, the manager of the service or other staff. 

The more major inquiries conducted under section 95 of the Mental Health Act are generally large scale and concerned with major incidents, such as a suicide or an assault on a patient, that have not been satisfactorily investigated or resolved at a local level. It should be noted that large-scale section 95 inquiries are relatively rare.

A district inspector, the Director or the Director-General of Health may initiate such inquiries. Due to the formality of section 95 inquiries and their potential impact on a service, district inspectors should always consult with the Director before proceeding with a section 95 inquiry. Inquiries are not usually undertaken without first considering whether the local service has sought to investigate and address the issues that are the subject of the proposed inquiry. In most cases, this is because it is preferable for a service provider to conduct its own investigation into complaints and incidents, using external expertise when appropriate. Formal section 95 inquiries should generally be limited to circumstances where there is clear evidence of outstanding issues that are not being addressed by the mental health service.

The Director may also direct a district inspector to undertake an inquiry under section 95. Such an inquiry would normally be undertaken if the Director were provided with information from patients, family and whānau, or service staff that there was a major issue that needed to be investigated. Such an issue would first be addressed with the service, and any correspondence created is likely to be copied to the DAMHS. If it is subsequently considered that there was sufficient evidence that the issue had not been satisfactorily resolved by the service, the Director would normally ask for a section 95 investigation to be undertaken.

The Director may sometimes ask a district inspector from another region to undertake a section 95 inquiry. This is usually done so that the relationship between the local district inspector and the local service is preserved or to bring a fresh perspective.
The section 95 reporting procedure 
District inspectors are required to report on the outcome of their inquiries to the Director. The body of the report should contain findings of fact, and any recommendations for changes to be made to service provision or to policy or legal frameworks. More detailed information on the events as reported to or established by the inquiry, and information identifying persons involved and those providing information to the inquiry should be attached as appendices to the main report. 

All inquiries by district inspectors must follow a sound inquiry process and be executed in a fair and respectful manner regarding the requirements and principles of natural justice. Should a person be adversely impacted by the outcome of the inquiry, they may seek an administrative review in the High Court of New Zealand.

When submitting the report, a district inspector may wish to draw to the attention of the Director, or the service provider, matters that they consider are not properly placed in the report itself. The district inspector should also keep in mind that reports may be discoverable by courts in any subsequent legal action undertaken and should use legal discretion and judgement regarding privacy concerns in preparing their reports. 

Crown Law has produced Te Pouārahi – The Judge Over Your Shoulder (Crown Law 2019), a guide to good decision-making and the law in New Zealand. This is a guide for government officials making decisions or advising others to make decisions that affect members of the public. The publication may be useful for district inspectors.

The Director will determine if further action needs to be taken in response to a district inspector’s report. This will depend on the facts of each specific case, the recommendations that are made in the report, and any response that the service has already made or is planning to make to the report.

The district service may be asked to address issues raised in a district inspector’s report if those issues arise from the way in which mental health services are funded. On rare occasions, an issue may also arise that requires action by another party, such as the Police. Some issues may also need to be followed up directly by the Ministry.

It is important to note that the Director does not have the authority to direct services to take specific action(s) in response to a district inspector’s report. In the past, most recommendations made by district inspectors in their reports have been implemented. It is not uncommon for a service to begin addressing issues during a district inspector’s inquiry.

It is also important to emphasise that the Ministry and the Director expect district health services, mental health services and other publicly funded health services to establish their own quality improvement and safety monitoring processes.

The Ministry and the Director expect that services will undertake their own internal reviews of every incident that occurs or any issues of serious concern that are raised by district inspectors, clinicians, and patients or their advocates. This is what is expected of any other health or disability support service. If this internal review and follow-up do not occur, or if the service’s response does not appear to adequately address the concerns that have been raised, then the Director will seek to use a district inspector to inquire further into the matter.
Investigation and inquiry procedures under the Substance Addiction Act 
Section 101 of the Substance Addiction Act enables a district inspector to conduct an inquiry into any event that occurs within a treatment centre that could constitute a breach of the Substance Addiction Act, as well as into any concern raised in relation to the care, treatment or conduct of a patient.

The district inspector must inquire as to whether the concern is valid. If there are reasonable grounds to believe that further consideration of the case may be desirable, the district inspector must inform the responsible clinician or any other appropriate person of the grounds of concern that have arisen in the case and give any other advice or assistance in the matter that may be appropriate. 
Investigation and inquiry procedures under the Intellectual Disability Act 
If a complaint is made to or referred to the district inspector under section 97 of the Intellectual Disability Act or is not a complaint that concerns a breach of rights under the Code of Rights, the district inspector must investigate the complaint.

In investigating a complaint, the district inspector must try to talk with the care recipient, any person who complained on behalf of the care recipient, the care manager and everyone else involved in the case.

If, after investigating the complaint, the district inspector is satisfied that the complaint has substance, the district inspector must either:
conduct an inquiry under section 101 into the complaint, or
report the matter together with any recommendations to the care manager.

The district inspector must send a copy of any report prepared under section 98(3)(b) of the Intellectual Disability Act to the Director, who has delegated authority from the Director-General of Health.

Part 7 of the Intellectual Disability Act also allows district inspectors to report on the results of their findings where they are investigating an alleged breach of a care recipient’s rights under the Intellectual Disability Act. The Director-General of Health or Director may direct a district inspector to conduct an inquiry under section 101 and that district inspector must comply with that direction.

For the purpose of conducting an inquiry under the Intellectual Disability Act, a district inspector has the same powers and authority to summon witnesses and receive evidence as those that are conferred on commissions of inquiry by the Commissions of Inquiry Act 1908.

As soon as practicable after concluding an inquiry under this section, a district inspector must send a full report of the inquiry to the Care Coordinator and to the Director-General of Health and Director.
[bookmark: _Toc200199232][bookmark: _Toc207353874]Reporting and invoicing
As officers appointed under the three Acts outlined in these guidelines, district inspectors have regular statutory reporting responsibilities to the Director, or the Director-General of Health in the case of the Intellectual Disability Act. 

The Director carefully considers each district inspector’s monthly report to ensure the work they have undertaken under the Act(s) they are appointed under is aligned with legislative requirements. The Director additionally considers district inspectors’ reports to identify any issues that have been raised that require follow-up by the Ministry. This means district inspector monthly statutory reporting acts as an accountability mechanism for services and facilities.

District inspector monthly statutory reporting contributes to quality improvement at an individual service level. Through their routine functions, district inspectors become familiar with services and can detect patterns or concerns that require addressing. In many cases, services have used the reporting process and the recommendations made by district inspectors to bring about positive changes and improvements to service provision.

All monthly statutory reports must be accompanied by a covering letter identifying any outstanding issues, and an invoice. The Ministry expects district inspectors to complete and submit monthly reports within 14 days of the month’s end. Templates and instructions for both monthly reports and invoices are available on the Ministry’s website at www.health.govt.nz/publications/guidelines-for-the-role-and-function-of-district-inspectors.
Remuneration 
The Minister of Health may from time to time, with the concurrence of the Minister of Finance, fix the remuneration of district inspectors and deputy district inspectors either generally or in any specific case. The two Ministers may also concur to vary the amount or nature of remuneration for district inspectors or deputy district inspectors.


[bookmark: _Toc200199233][bookmark: _Toc207353875]General guidance for district inspectors
[bookmark: _Toc200199234][bookmark: _Toc207353876][bookmark: _Hlk83894408]Accountability relationships
One of the most significant features of the district inspector’s role is their independence from services. As a result, district inspectors are required to maintain impartiality and detachment from services and the decision-making processes that affect individual patients and care recipients. This means district inspectors have an accountability to tāngata whai ora and tāngata whaikaha in protecting their rights. 

To assist the Director to identify that the activities and claims made by district inspectors are within the specifications of the district inspector role, the Director may, from time to time, seek to verify claims made by district inspectors. If the Director considers that a district inspector has discharged their statutory powers in an unnecessary or inappropriate way, then they will address these concerns directly with the district inspector. 

District inspectors must also provide reports within specific timeframes on any visits to hospitals or services, and the outcome of any investigation and inquiries, to their local DAMHS, Area Director or the Director-General of Health, depending on the Act that they are functioning under. 

It is expected that district inspectors have a strong working relationship with their local DAMHS, Area Director or Care Coordinator, depending on the Act they are functioning under. Patient or care recipient complaints or service concerns that the district inspector has warranted as having substance must be reported to the DAMHS, Area Director or Care Coordinator, alongside recommendations that the district inspector thinks fit. In response to this, it is a statutory requirement that the DAMHS, Area Director or Care Coordinator takes all such steps that are necessary to rectify and address the matters raised. 

Conflicts of interest may arise on occasion for district inspectors. District inspectors should have regard to the potential impact of activities, interests and associations in their private or professional lives on the impartial and efficient performance of their district inspector roles, and not accept gifts of any kind where this could reasonably be perceived to compromise their impartiality. Where there is an existing relationship that may give rise to conflict of interest or perceived conflict of interest, either ask a different district inspector to take over or seek advice from the Director. 
[bookmark: _Toc200199235][bookmark: _Toc207353877][bookmark: _Ref141774145]Optional Protocol to the Convention against Torture 
In 1989, New Zealand ratified the United Nations Optional Protocol to the Convention against Torture and Other Cruel, Inhuman or Degrading Treatment or Punishment (OPCAT). The Crimes of Torture Act 1989 implements New Zealand’s obligations under the Convention Against Torture and the OPCAT. It prohibits acts of torture and provides for a National Preventive Mechanism (NPM) to inspect and monitor places of detention. 

The NPMs have a mandate to independently monitor places where people are deprived of their liberty. Their purpose is to prevent torture and other cruel, inhuman or degrading treatment or punishment (ill-treatment). 

New Zealand’s NPM is made up of five organisations: 
the Human Rights Commission
Office of the Ombudsman
Independent Police Conduct Authority
the Children’s Commissioner
the Inspector of Service Penal Establishments. 

In terms of health and disability places of detention, the Ombudsman is responsible for monitoring adult mental health and addiction inpatient services, secure intellectual disability facilities and aged care facilities. The Children’s Commissioner is responsible for child and youth mental health and intellectual disability facilities. 

The NPMs appoint inspectors who regularly visit places of detention. The OPCAT inspectors can make announced or unannounced visits to facilities and have unrestricted access to these locations. They also have unrestricted access to information about the number and treatment of detainees and conditions of detention and can interview any person in a place of detention, or who can provide relevant information. 

District inspectors are asked to cooperate fully with these visits and may be invited to meet with the Ombudsman, the Mana Mokopuna – the Children and Young People’s Commission, or their delegates, if they are available to do so.

District inspectors may also be asked to provide reports to the Ombudsman to review for the purpose of these visits. The position of the Ministry is that the information can be provided in these circumstances. The reports are within the scope of section 28 of the Crimes of Torture Act 1989, as information about the treatment of detainees in places of detention or the conditions of detention applying to detainees in places of detention.

In addition, district inspectors should review and regularly report to the Director on the implementation and progress of recommendations set out in OPCAT reports. The focus of this will depend on the nature of the recommendations outlined and how these relate to tāngata whai ora or family and whānau rights. It would be useful for district inspectors to be aware of the Ombudsman’s expectations under OPCAT (Office of the Ombudsman 2024). The statutory relationship between district inspectors and DAMHS or Care Coordinators requires any comments to be first directed to the service before escalation. 
[bookmark: _Toc200199236][bookmark: _Toc207353878]Working with rangatahi
A key role for a district inspector working with rangatahi and their family and whānau is to be an effective and appropriate communicator with a full understanding of their rights and obligations under whichever of the three Acts outlined in these guidelines apply to them. This includes being able to communicate in terms that are well matched to the age and developmental stage of the rangatahi.[footnoteRef:9]  [9:  District inspectors may wish to consider the advice under Guideline 5: Child-sensitive communication in Guidelines on Child-friendly Legal Aid (UNICEF Europe and Central Asia Regional Office 2018).] 


District inspectors should understand that rangatahi have a range of unique needs that must be considered when planning and providing care, including in environments where restrictive practices may be used. Article 12 of the Convention on the Rights of the Child outlines that the views of the child must be given due weight in accordance with the age and maturity of the child. District inspectors should have knowledge of childhood development and neurodiversity, alongside the impacts of trauma and trauma-informed practice philosophy as it relates to children and young people. 
District inspectors should recognise that rangatahi:
are developing autonomy
may experience an increase in risk-taking behaviour that is related to and normal for their age 
may have varying emotional control and reasoning ability
may experience a heightened power imbalance with adults (Christie and Viner 2005)
may have experienced trauma, which requires an appropriate and understanding response from adults around them
sit within a broader family, whānau, hapū, iwi and cultural context.
Provisions for rangatahi under the Mental Health Act
Section 86 of the Mental Health Act states that, wherever practicable, assessment and examination of a person who is under the age of 17 years shall be conducted by a psychiatrist practising in the field of child psychiatry. It may also be appropriate for a child psychiatrist to assess people aged over 17 years; staff should consider this on an individual basis. 

While the Mental Health Act does not explicitly entitle a young person to have an adult present when being assessed, best practice supports this.
Provisions for rangatahi under the Substance Addiction Act
Section 13 of the Substance Addiction Act provides a set of principles that apply to the exercise of powers over children or young people. These principles, in addition to the general principles in section 12 of the Substance Addiction Act, affirm the need to regard the child or young person within the context of their family, whānau, hapū, iwi and family group and to act with understanding of the age, culture and maturity of the child or young person. 

Section 65 of the Substance Addiction Act provides that every child or young person who is examined by a medical practitioner under section 17, assessed by an Approved Specialist or interviewed by a judge is entitled to have an adult present. That adult may be nominated for that purpose by the child or young person; or if it is impracticable for the child or young person to do so, by the Area Director or an authorised officer.

More guidance on the treatment of young people under this Act can be found in the Introductory Guideline to the Substance Addiction (Compulsory Assessment and Treatment) Act 2017 (Ministry of Health 2017). 
Provisions for rangatahi under the Intellectual Disability Act
Section 12 of the Intellectual Disability Act provides a set of principles that govern the exercise of powers over children or young people. These principles outline the need to, wherever possible, involve the family, whānau, hapū, iwi and family group of the child or young person in decision-making and maintain regard to strengthening their links to the child or young person. These principles ensure that decisions impacting the child or young person are made with their welfare and wishes in mind and seek to contribute to the stability of the family, whānau, hapū, iwi and family group. Consideration of the age, culture and maturity of the child or young person must be demonstrated. 

Section 33 of the Intellectual Disability Act states that whenever practicable, a specialist assessor who practises in the field of child and adolescent disability must be involved in the assessment of a child or young person.

[bookmark: _Toc200199237][bookmark: _Toc207353879]Appointment of district inspectors and deputy district inspectors
The Minister of Health appoints district inspectors and deputy district inspectors under section 94 of the Mental Health Act and section 90 of the Substance Addiction Act in specified locations. 

The Director-General of Health designates district inspectors and deputy district inspectors under section 144 of the Intellectual Disability Act. Such district inspectors must be currently appointed as district inspectors under the Mental Health Act. 

Only barristers or solicitors may be appointed to these roles. 

District inspectors can be appointed under more than one Act, if they meet the appointment criteria required for the position. The specific functions and requirements of district inspectors under each of these Acts can be found in these guidelines under 1. The district inspector role and 2. District inspector duties. The Director-General of Health appoints district inspectors under the Intellectual Disability Act.

District inspectors are appointed for a term of three years, and deputy district inspectors are appointed for a specified period of up to three years. District inspectors and deputy district inspectors are eligible for reappointment at the expiry of their term and may also be replaced from time to time. 

All three Acts authorise reappointment of incumbents to allow continuity and enable recently appointed incumbents to consolidate their experience in the district inspector role.

It is expected that their duties as district inspectors will be conducted in addition to work as part of their normal law practice. District inspector duties under the Mental Health Act are expected to comprise no more than one-third of their normal workload (including pro bono work), while the percentage of time required to fulfil duties under the Substance Addiction Act or Intellectual Disability Act is expected to be substantially lower. It is important that they maintain their role as practicing lawyers and therefore the district inspector role should not take up more than one-third of their time.

[bookmark: _Toc199945548][bookmark: _Toc200199238][bookmark: _Toc207353880]The appointment processes 
It is recommended that the appointment process of district inspectors under all three Acts comprises the following steps.
1. Positions are advertised publicly. All applications, including curricula vitae and written references, are checked against criteria that reflect the skill base required for the position applied for under each Act, as outlined under 1. The district inspector role in these guidelines. Those applicants who best demonstrate the criteria are shortlisted, whether they are existing district inspectors or new applicants.
The applicants are shortlisted and interviewed by a panel comprising:
0. the Director or Deputy Director of Mental Health (or the Director of Addiction Services if the position is related to the Substance Addiction Act)
0. a senior solicitor with knowledge of the district inspector role
0. an advisor with lived experience of relevant services and the Act(s) 
0. a Māori cultural advisor.

The purpose of the interviews is to assess the interpersonal skills and attitudes of the applicants and how they may relate to tāngata whai ora, tāngata whaikaha and others, and to examine their knowledge and understanding of the district inspector role. Specific interview questions will apply to individuals applying for district inspector appointment under the Substance Addiction Act or the Intellectual Disability Act, or as a senior advisory district inspector.
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District inspectors may also be appointed as a senior advisory district inspector. This role was established in 1999 by the Minister of Health, although with no requirement that it be filled.. The purpose of the role is primarily to provide leadership and advice to other district inspectors.

The senior advisory district inspector works in the following capacities:
acts as an advisor to all district inspectors on mental health legislation or any aspect of their role
assists the Ministry in ensuring that there is consistent practice nationally 
conducts investigations and inquiries of a particularly complex or sensitive nature
undertakes other special duties as directed by the Director 
attends and speaks at professional group seminars and training events with a view to educating about the role of district inspector and maintaining good interfaces with other agencies involved in protecting patient rights.
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Occasionally the Minister of Health or the Director may receive complaints from the public about district inspectors. Whenever a complaint is made to the Minister of Health about a district inspector, the complaint will be forwarded to the Director. The Director will try to resolve the complaint as soon as practicable. All complaints about district inspectors will be fully examined in accordance with principles of natural justice. 
The process for investigating complaints about district inspectors appointed under the Mental Health Act, Substance Addiction Act and Intellectual Disability Act is outlined in Appendix 1.

Pursuant to section 94(7)(c) of the Mental Health Act and section 90(5)(b) of the Substance Addiction Act, a district inspector or deputy district inspector may be suspended or removed from office at any time by the Minister of Health for any of the following reasons if they are proved to the Minister of Health’s satisfaction:
failure to adequately perform the duties of the office
neglect of duty
misconduct
inability to perform the duties of the office.

If a complaint involves any of these concerns, the Director will initially consider representation from the complainant and the district inspector regarding the nature of the concerns presented. The district inspector concerned will have the opportunity to provide a response to the Director regarding the complaint.

If the matter cannot be resolved at this level, and the Director believes the matter warrants it, they will request an investigation. The scope of an investigation will depend on the nature and seriousness of the complaint. The investigation will be undertaken by a lawyer and a health professional, each with appropriate qualifications, as chosen by the Director. 
 
The findings of the investigation will be reported to the Director, who will convene an internal panel to evaluate all the information. The Director will then assess the evidence and consider the most appropriate response. 

Depending on the circumstances, the Director may decide to:
attempt to remedy the situation; this may involve addressing the issue directly with the district inspector in a constructive way or offering additional training to the district inspector, in order to prevent future occurrence
dismiss the complaint, or
ask the Minister of Health to suspend or revoke the district inspector’s appointment pursuant to section 94(7)(c) of the Mental Health Act or section 90(5)(b) of the Substance Addiction Act.

Once the Director has considered the best course of action regarding a complaint, the relevant parties (ie, the district inspector, the complainant and/or the Minister of Health) will be informed of the Director’s decision and/or the outcome. The outcome will be fully explained to the complainant, subject to privacy interests on the part of the district inspector and any other parties concerned. Investigations into complaints about district inspectors will be documented in accordance with section 17(1) of the Public Records Act 2005.

The Director may also consider referring the complaint to an appropriate agency (eg, the Office of the Ombudsman or the Health and Disability Commissioner) to be further investigated. 
[bookmark: _Toc200199241][bookmark: _Toc207353883]District inspector civil immunity and rights
District inspectors are granted civil immunity under section 99A(1) of the Mental Health Act, section 103 of the Substance Addiction Act and section 145 of the Intellectual Disability Act. 

This protects district inspectors against any civil proceedings so that they may function effectively without being hampered by litigation or threats of litigation. No civil proceedings may be brought against district inspectors for anything they may say, do or report while exercising their powers, duties or functions unless it is shown that they acted in bad faith. However, this does not affect the right of any person or organisation to apply for judicial review of a district inspector’s powers, duties or functions. 

The obstruction of a district inspector performing official duties is punishable by a fine of up to $2,000 under section 117 of the Mental Health Act and section 112 of the Substance Addiction Act. A DAMHS, responsible clinician, manager of the treatment centre, or an employee in any hospital or service being visited by a district inspector may be charged with obstruction if it is shown that they have:
concealed or attempted to conceal from the district inspector any part of the hospital or service or any person being detained or treated in it
refused or wilfully neglected to show to the district inspector any part of the hospital or service or any person detained or being treated in it
in any other manner wilfully obstructed or attempted to obstruct the district inspector in conducting official duties.

A district inspector who visits a facility for the purposes of the Intellectual Disability Act must be given access to every part of the facility and to every person in it, whether that person is a care recipient under the Act or not. The care manager must present to the district inspector the following documents:
every record relating to a care recipient, including the care recipient’s court order and care and rehabilitation plan
every communication or item withheld by the care manager under section 57 of the Intellectual Disability Act.

To date there has been no prosecution of anyone under these provisions. Any district inspector who believes they have been obstructed while performing official duties should discuss the situation with the Director.
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[bookmark: _Toc200199243][bookmark: _Toc207353885]Appendix 1: Process for complaints about district inspectors
	A complaint is received about a district inspector from the public or the Minister of Health.

	
	
	

	A letter of acknowledgment is sent to the complainant and/or to the Minister outlining the complaints process.

	
	
	

	The relevant Director* will assess the complaint and may seek further information from the complainant.

	
	
	

	If the complaint cannot be addressed by the Director, the complainant will be notified and may be directed to another agency, such as the Health and Disability Commissioner.
	
	The Director will contact the district inspector involved and request their response to the complaint.

	
	
	

	The Director will assess the evidence. They will evaluate whether resolution is possible and, if it is, will issue their decision. If resolution is not possible, the Director will request an investigation. 

	
	
	

	The Director will order an investigation if the complaint raises procedural concerns about the district inspector’s investigation or involves any of the following concerns about the district inspector:
• failure to perform
• negligence of duty
• misconduct
• inability to perform.
The investigation will be carried out by a lawyer and health professional, both with appropriate qualification chosen by the Director.

	
	
	

	If the complaint cannot be addressed by the Director, the complainant will be notified and may be directed to another agency.
	
	Following the investigation, the Director will consider the most appropriate response and, depending on the circumstances, the Director may decide to:
• attempt to remedy the situation (eg, counselling the district inspector)
• dismiss the complaint
• ask the Minister of Health or Director-General of Health to suspend or remove the district inspector pursuant to the specific Act.

	
	
	

	The complainant will be advised of the outcome of their complaint.


* This could be the Director of Mental Health, Director of Addiction Services or Director of Mental Health and Addiction depending on the Act under which the complaint is made.
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