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Response to your request for official information

Thank you for your request under the Official Information Act 1982 to the Ministry of Health
(the Ministry) on 9 March 2022 for information regarding vaccine workplace mandates.

To assist you in understanding the process of creating the COVID-19 Public Health Response
(Vaccinations) Order 2021 (Vaccinations Order) and the rationale for why they were made and
amended, we provide you with the following information.

The Vaccinations Order sets out the requirements for certain workers to be vaccinated against
COVID-19 to undertake certain work. The order is accessible here:
www.legislation.govt.nz/requlation/public/2021/0094/latest/LMS487853.html

Like other Public Health Response Orders, the Vaccinations Order is made by the Minister for
COVID-19 Response under section 11 of the COVID-19 Public Health Response Act 2020 (the
Act) in accordance with section 9 of that Act.

Section 11 of the Act sets out the purposes for Orders can be made under the Act (for example
preventing, containing, reducing, controlling, managing, eliminating, or limiting the risk of the
outbreak or spread of COVID-19), and section 9 of the Act specifies the requirements for
making (or amending) COVID-19 Orders. This includes having regard to advice from the
Director-General of Health and to have consulted with the Prime Minister, the Minister of
Justice, and the Minister of Health before making (or amending) an Order.

Certain criteria need to be met so that any Vaccinations Orders meet the requirements under
the Act before the Minister for COVID-19 Response is able to make or amend the Orders. The
purpose of the COVID-19 Public Health Act Response is to support a public health response to
COVID-19.

It is also important to note that scientific evidence and the requirements of the Vaccinations
Order has evolved throughout the pandemic.

On 24 March 2022, you were contacted by the Ministry to clarify your request. You were
advised that your initial request would require a substantial amount of time to collate and
involve a manual search of information across several teams within the Ministry and may be
refused under section 18(f) of the Official Information Act unless a refinement to the scope is
made. On 28 March 2022, you responded with a clarification to your request.


http://www.legislation.govt.nz/regulation/public/2021/0094/latest/LMS487853.html
https://www.legislation.govt.nz/act/public/2020/0012/latest/LMS344134.html
https://www.legislation.govt.nz/act/public/2020/0012/latest/LMS344177.html
https://www.legislation.govt.nz/act/public/2020/0012/latest/LMS344175.html

I will respond to each part of your request in turn:

Re point one - Copies of the scientific research and evidence documents (including
published papers) used by the government to justify their decisions on vaccine mandating
workplaces.

To clarify: | want to see the scientific research and evidence documents that were
presented to the Covid 19 Minister from the Ministry of Health for him to use to justify his
decision on going ahead with any workplace mandates within the COVID-19 Public Health
Response (Vaccinations) Order 2021.

In April 2021, the Minister for COVID-19 Response (the Minister) was provided with advice to
enable the Vaccinations Order. This advice referenced a US Centers for Disease Control and
Prevention (CDC) science brief webpage, summarising the limited scientific evidence in relation
to vaccine effectiveness (at the time) on transmission: www.cdc.gov/coronavirus/2019-
ncov/science/science-briefs/fully-vaccinated-people.html (note that this webpage has been
updated since April 2021).

The COVID-19 Vaccine Technical Advisory Group (CV TAG) advises the Director-General of
Health and the COVID-19 Vaccination and National Immunisation Programme on scientific
evidence and decision-to-use advice on COVID-19 vaccines. CV TAG’s advice may inform
advice for the Minister to make decisions on vaccines and any vaccination requirements. The
following is scientific evidence provided or noted by CV TAG:

e |n May 2021, CV TAG provided advice on COVID-19 vaccines and their effect on viral
transmission. It includes links to relevant studies. CV TAG’s advice informed the
Minister’s decisions on amendments to the Vaccinations Order to expand the scope to
include all workers who undertook certain work at the border. This is refused as it is
available the Ministry’s website at
www.health.govt.nz/system/files/documents/pages/science _updates 7 may 2021.pdf.

e An early draft of evidence summary, at Document 1, includes references to relevant
studies on the vaccine. The draft summary was initially referred to, for the purpose of the
Cabinet paper to amend the Vaccinations Order to include high risk work in the health
and disability sector. The Cabinet paper was finalised without this draft summary as
there was a clear public health rationale to support the Cabinet paper. As the draft
summary was not required it was not finalised. The Cabinet paper is refused as it is
available on the Ministry’s website at www.health.govt.nz/about-ministry/information-
releases/release-ministerial-decision-making-documents/requiring-high-risk-work-health-
and-disability-sector-be-undertaken-vaccinated-workers.

2. All meeting minutes where vaccine workplace mandates were on the agenda, discussed
and agreed. These are from any relevant government department.

To clarify: | want to see the minutes from the Ministry of Health and the Covid 19 Ministers
response team where decisions were made to go ahead with workplace mandates.

The decision to create the Vaccinations Order, which initially applied to border workers, is
provided as Document 2. Please note, where information is withheld under section 9 of the Act,
| have considered the countervailing public interest in release in making this decision and
consider that it does not outweigh the need to withhold at this time.

The Cabinet material, including the Cabinet minutes, relating to requiring high risk work in the
health and disability sector to be undertaken by vaccinated workers can be found on the
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http://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/fully-vaccinated-people.html
http://www.cdc.gov/coronavirus/2019-ncov/science/science-briefs/fully-vaccinated-people.html
http://www.health.govt.nz/system/files/documents/pages/science_updates_7_may_2021.pdf
http://www.health.govt.nz/about-ministry/information-releases/release-ministerial-decision-making-documents/requiring-high-risk-work-health-and-disability-sector-be-undertaken-vaccinated-workers
http://www.health.govt.nz/about-ministry/information-releases/release-ministerial-decision-making-documents/requiring-high-risk-work-health-and-disability-sector-be-undertaken-vaccinated-workers
http://www.health.govt.nz/about-ministry/information-releases/release-ministerial-decision-making-documents/requiring-high-risk-work-health-and-disability-sector-be-undertaken-vaccinated-workers

Ministry’s website: www.health.govt.nz/about-ministry/information-releases/release-ministerial-
decision-making-documents/requiring-high-risk-work-health-and-disability-sector-be-
undertaken-vaccinated-workers

You may also be interested in the following publicly available Cabinet material:

¢ Information relating to the Education System Vaccination and testing requirements:
www.assets.education.govt.nz/public/Documents/our-work/information-releases/Advice-
Seen-by-our-Ministers/October-2021/Education-System-Vaccination-and-Testing-
Requirements-Redacted.pdf

¢ Information to vaccination requirements for workers in prisons:
www.covid19.govt.nz/assets/Proactive-Releases/Alert-levels-and-restrictions/26-
November-2021/ALC11-18102021-COVID-19-Response-18-October-Review-of-Alert-
Level-Settings.pdf

| trust this fulfils your request. Under section 28(3) of the Act you have the right to ask the
Ombudsman to review any decisions made under this request. The Ombudsman may be
contacted by email at: info@ombudsman.parliament.nz or by calling 0800 802 602.

Please note that this response, with your personal details removed, may be published on the
Ministry of Health website at: www.health.govt.nz/about-ministry/information-releases.

Naku noa, na

Caroline Flora
Associate Deputy Director-General
System Strategy and Policy
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mailto:info@ombudsman.parliament.nz
http://www.health.govt.nz/about-ministry/information-releases

Appendix 1: List of documents for release

# Date

Document details

Decision on release

1 N/A

Evidence summary - Draft
appendix

Excerpts released in accordance
with section 16(1)(e) of the Act

2 28 April 2021

Briefing: COVID-19 Public Health
Response (Vaccinations) Order
2021 for signature

(HR20210940)

Released with some information
withheld under the following
sections of the Act:

e Section 9(2)(a) — to protect
the privacy of naturals
person

e Section 9(2)(h) — to maintain
legal professional privilege
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Appendix 3

1.

The Ministry of Health has previously advised that there is a public health
rationale for requiring that specified high-risk work, such as work at the border,
only be undertaken by vaccinated people in response to the current pandemic.
This is because there is a risk that these individuals may be exposed to, and
infected by, SARS-CoV-2 in the course of their work and may potentially transmit
the virus to others.

In the era of the Delta variant, there is an increased risk of becoming infected
with SARS-COV-2 and of subsequently transmitting the virus onward. This is
because of the increased transmissibility of the Delta variant (see Table 1). The
available data also suggest that infection with the Delta variant brings with it a
higher risk of severe disease (hospitalisation).

Table 1: Delta variant summary (Data to 24 Sept 2021)

Characteristic Evidence

Viral dynamics and infectiousness

Summary: Ry ~5.5-6.5, i.e, On average, each person transmits Delta to
another 5-6 people.

e A summary of 5 papers using differing methods to calculate an Ro for
Delta reported a mean Ro of 5.08 (range, 3.2-8.0).[1]

Transmission Summary: Epidemiological evidence from secondary attack rates,

household transmission studies, and growth rate modelling all
indicate more transmissible than wild-type virus or Alpha.[2]

e Public Health England reported that secondary attack rates (SAR) in
household contacts of non-travel Delta cases was approximately
11.4% (95% Cl: 11.2-11.6) in the week commencing 16 August 2021.
However, PHE notes that this is likely an underestimate. SAR for non-
household contacts remained steady at around 4.9% (95% Cl: 4.6-5.2)
in that week.[18] Household transmission study in UK found 64%
increase in household transmission with Delta compared with Alpha
(@OR 1.64; 95% Cl: 1.26-2.13, p <0.001).[3]

e One study reported that 73.9% of Delta transmissions to close
contacts occurred before symptom onset (95% Cl: 67.2-81.3%).[2]

Viral load Summary: Delta appears to have very high viral loads

e The magnitude of the increase is unclear. A 4 -fold increase in viral
load compared to the Alpha variant has been reported,[4] but up to
1000-times increases have been reported compared to the less
transmissible ancestral variant.[5] Higher viral load has also been
observed in national surveillance data and other studies. [6, 7]

Latency period — Summary: Evidence is limited. Delta may have the same or shorter
from exposure to latency period than other variants. Median 4-6 days.
start of infectious e Latency (measured as exposure to first positive PCR) of 4 days

(median); range 2-7 days.[5, 7]

Incubation period - | Summary: Evidence is limited on whether Delta has a shorter
from exposure to incubation period.
symptom onset
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e One study reported a significantly shorter incubation period for Delta
compared with the wild-type strain (4 versus 6 days).[8] Another study
reported that the mean incubation period was 5.8 days.[7]

Duration of Summary: Evidence is limited on whether Delta has a longer infectious
infectious period period.

e Cycle threshold (Ct) values stay <30 (low Ct values reflect high viral
load) for 18 days for severe/hospitalised cases.[9] However, some
studies report similar values for non-Delta variants.[10] This is likely
an upper limit of infectious period (since based on hospitalised
cases and not all detected virus will be viable).

Severity
Hospitalisation Summary: Data indicates increased risk of hospitalisation.
e Public Health England found a significantly increased risk of
hospitalisation for Delta — 2.3 times higher risk than Alpha.[11]
Mortality/Case Summary: Mortality/case fatality rate for Delta ~0.2%.
fatality rate e Public Health England reported that among 229,218 cases of Delta

with at least 28-day follow-up, 460 had died - a case fatality of
0.2%.[12]

e Note that mortality is a lagged indicator (i.e., a lengthy follow up
period is required), and extensive analysis to control for other factors
has not yet been completed.

The effects of a number vaccines on individual protection outcomes (infection,
symptomatic disease and hospitalisation) are summarised in Table 2. Personal
protection is important for maintaining the health and well-being of HCW as well
as reducing the impact of COVID-19 on staff availability.

The only vaccine used to date in New Zealand is the Pfizer vaccine and this will
be the vaccine that most HCWs in New Zealand will have received. Individual
protection conferred by the Pfizer vaccine is high, particularly against severe
outcomes. There is some evidence that waning of protection occurs against
infection and symptomatic disease. However, protection against hospitalisation
remains high over from first use of this vaccine, to date.

HCWs might also receive other vaccines if, for example they arrive in New
Zealand having been vaccinated elsewhere, or New Zealand chooses to use other
vaccines it has access to. The effectiveness of vaccines (as well as the availability
of data about their effects) varies by vaccine and outcome.

HCWs are at risk of infection with SARS-CoV-2 when virus is present at their
workplace (e.g., hospitals) or circulating in the community, and are also at risk of
transmitting the virus on to their contacts. In one study in Scotland there were
4,343 (3%) cases of COVID-19 and 177 (0.1%) hospitalisations in 144,525
healthcare workers over 4 months.[13] Among their 194,362 household members
in this time, there were 3,123 (1.6%) cases of COVID-19 and 175 (0.1%)
hospitalisations (the authors estimate from previous research, [14] that half of the
infections in household members originated from the healthcare workers). This is
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10.

11.

a substantial body of evidence that HCWs are at high risk of becoming infected
with SARS-CoV-2 once it is in the community or workplace.[15-22]

Measuring the effect of vaccination on transmission is more challenging than
measuring the effect on infection or illness. This is because vaccination can
reduce onwards transmission from a vaccinated person in two ways:

i. Preventing infection of the vaccinated person (if a person is not
infected, they cannot transmit the virus). This is measured in vaccine
efficacy/effectiveness against infection.

ii. Reducing the number of onward infections (if the vaccinated person
does become infected). This is measured by assessing the reduction in
the number of transmissions to contacts of infected individuals. It can
also be observed by comparing the number of infections in the
unvaccinated (for example, in children too young to be vaccinated) in
regions of low and high vaccination coverage. Viral load (as measured
by PCR cycle threshold (Ct) values) has also been used as a proxy of
infectiousness of infected individuals. Furthermore, some individuals
are more susceptible to becoming infected than others, adding another
factor to the likelihood of transmission.

The effects of a vaccine on both of these mechanisms need to be considered
together in order to capture the full effect of a vaccine on transmission.

Vaccine effectiveness of Pfizer against infection with Delta has been estimated at
between 39% and 79% (see Table 2). There is some evidence that effectiveness
against infection wanes over time (e.g. VE 93% (95%Cl 85-97) in first month after
2" dose and 53% (95%Cl 39-65) at >4 months [23]). This likely explains some of
the variation in the results.

Vaccine effectiveness of Pfizer on transmission from a person infected with Delta
to their contacts is estimated at 65% (95%CI| 52- 74%)[24]. There is some
evidence of waning with transmission reductions declining over time since
second vaccination[24]. There is also potential for the estimated effectiveness
against transmission to be an underestimate (e.g. if contacts are actually infected
by someone other than their index case) or an over estimate (e.g. if
asymptomatic contacts are less likely to get tests and vaccine efficacy is lower in
the asymptomatic).

There is no evidence for Pfizer about Delta infection rates in the unvaccinated in
regions with varying vaccination coverage, i.e., that regions with high vaccination
coverage are able to provide some degree of indirect protection to the regions
with low vaccination coverage. For previous variants there was evidence of a
substantial reduction in transmission to the unvaccinated in areas with high
vaccine coverage.

Studies evaluating Delta infection and vaccination, have found that cycle
threshold (Ct) values from PCR tests (often used as a proxy for total viral load) are
similar for Delta in unvaccinated and vaccinated individuals. However, Ct values
do decrease more quickly for vaccinated compared to unvaccinated
individuals.[25-27] This could indicate no difference in infectiousness in
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12.

vaccinated and unvaccinated cases, at least for the first few days of an infection.
However, one study that examined both viral load (Ct values) and transmission to
contacts found that variation in viral load explained only a modest proportion of
vaccine-associated transmission reductions and that factors other than PCR-
measured viral load are important.[24] The authors hypothesise that vaccination
might enable faster clearance of viable infectious virions, leaving damaged
ineffective virions behind that still contain PCR-detectable RNA.

To summarise, when the effects of Pfizer vaccine on infection and onward
transmission are taken into account, it is likely that there is a substantial
reduction in onward transmission of Delta by those vaccinated with Pfizer
vaccine. However, this effect might begin to wane within a few months of
vaccination.

Table 2: Vaccine effectiveness against Delta variant (Data to 29 Sept 2021)

Characteristic Evidence

Vaccine effectiveness against Delta (for full primary vaccination course, unless otherwise stated)

Infection Pfizer: 39% (95% Cl 9-59%) to 79% (95%Cl 75 — 82%) [23, 28-32]

There is some evidence for waning protection against Delta infection e.g.
VE 93% (95%CI| 85-97) in first month after 2" dose and 53% (95%C| 39-
65) at >4 months. [23]

AstraZeneca: 60% (95%Cl: 53-66)[28]

Janssen: 78% (95%Cl: 73-82) [33]

Novavax: No data for Delta

Moderna: 51% (95% Cl: 45-56) to 85% (95%Cl: 76-91) [34-36]
Sinovac: No data for Delta (non-Delta 54% to 66%[37, 38])

Sinopharm: a higher rate of infection compared with Pfizer vaccine,
but lower than unvaccinated.[39]

Sputnik: a lower rate of infection compared to unvaccinated.[39]
Symptomatic disease | Pfizer: 41% (95%Cl: 9-61) to 92% (95%Cl: 92-93) [34, 40-43]

There is some evidence for waning protection against Delta infection[23,
35, 36, 42, 43]

AstraZeneca: 47% (95%Cl: 45-50) to 67% (95%Cl: 61.3-71.8)[40, 43]

Janssen: No data for Delta (non-Delta moderate/severe
symptomatic 53% 1 dose, 75% for 2 doses [44])

Novavax: No data for Delta (non-Delta 60% to 90% [45-47])
Moderna: 86% to 95% [34, 43]
Sinovac and Sinopharm combined: 59% (95% Cl: 16-82) [48]

Sinopharm: No data for Delta (non-Delta 78%[49])
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Sinovac: No data for Delta (non-Delta 37% to 83% [50-52])

Sputnik: No data for Delta (non-Delta 91% [53])

Hospitalisation

Pfizer:

hospitalisation: 67% to 100% [40, 43, 54-56]
ICU admission: 77% and 99% [55, 56]

There is evidence of limited waning of protection against hospitalisation
e.g. Among fully vaccinated persons of all ages, protection against
COVID-19-related hospitalisation did not wane over time, with overall
adjusted VE estimates of 87% (82-91) at < 1 month after being fully
vaccinated, and 88% (82-92) at >5 months after full vaccination. [23]

AstraZeneca:

hospitalisation: 77% to 94% [43, 54, 56]
ICU admission: 96% [56]

Janssen:

hospitalisation: 60 to 91%[33, 55, 56]
ICU admission: 65% and 94% [55, 56]

Novavax: No data for Delta (non-Delta 100% for moderate to
severe disease[46])

Sinovac and Sinopharm combined: 100% against severe Delta infection

(small sample size)[48]

Sinovac: No data for Delta except combined with Sinopharm
(Non-Delta hospitalisation 73% to 100% [37, 38, 57] ICU admission 74
and 90% [37, 38][2,3]

Sinopharm: No data for Delta except combined with Sinovac (non-
Delta 94% against death [58])

Moderna:

hospitalisation: 81% to 98%(35, 43, 55, 56]
ICU admission: 86% and 92% [55, 56]

Sputnik: No data

Transmission to
contacts

(note: this is
conditional on infection
of a vaccinated
individual and is
therefore in addition to
vaccine effectiveness
against infection)

Pfizer: 65% (95%Cl 52- 74%)[24] (non-Delta data: 30% [59] 41%
[60], 50% [61], 70% [62] 81% [63], and 82% [24]). Variation in viral load
(Ct values) explains only a modest proportion of vaccine-associated
transmission reductions. [24]

There is some evidence of waning. Transmission reductions declined over
time since second vaccination, attenuating substantially for Delta [24]

AstraZeneca: 36% (95%Cl 28-43%) [24](non-Delta data 30% (AZ and
Pfizer together)[64], 40-50%[65], 58% [62], 63% [24]) Variation in viral
load (Ct values) explained only a modest proportion of vaccine-
associated transmission reductions. [24]
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There is some evidence of waning. Transmission reductions declined over
time since second vaccination, for Delta reaching similar levels to
unvaccinated individuals by 12 weeks [24]

Janssen: No data (Non-Delta data: 77%[62])
Novavax: No data
Moderna: No data (Non-Delta data: 88% (95%CI 50-97%) [62]

Sinopharm: No data

Sinovac: No data
Sputnik: No data
Infection rates in the Pfizer: No data (non-Delta data: Studies have shown that high

unvaccinated in
regions with varying
vaccination coverage

vaccination coverage is correlated with fewer infections[66-68] , e.g. with
~70% of adults fully vaccinated, a ~60% reduction in cases compared to
other regions with similar restrictions with ~10% vaccination coverage
(671)

AstraZeneca: No data

Janssen: No data
Novavax: No data
Moderna: No data

Sinopharm: No data

Sinovac: No data
Sputnik: No data

PCR cycle threshold
(Ct) values (high Ct a
proxy for low viral
load)

Pfizer: Vaccinated and unvaccinated Delta cases have similar Ct
values[25, 27, 69-72] (Data combined with other vaccines: Moderna,
Janssen, and AstraZeneca). Pre-Delta studies show viral load lower in
vaccinated than unvaccinated (by measuring Ct values).[73-75] However,
viral load appears to decrease more quickly in the vaccinated group.[25-
27]

AstraZeneca: Vaccinated and unvaccinated Delta cases have similar Ct
values [27] (UK data combined with Pfizer). Pre-Delta trial (with weekly
swabs) lower viral load with AstraZeneca than placebo. [76]

Janssen: Vaccinated and unvaccinated Delta cases have similar Ct values

(however only 33% vaccinated with Janssen, remainder mRNA). [26]
Novavax: No data

Moderna: Vaccinated and unvaccinated Delta cases have similar Ct
values[25, 26, 69-72](data combined with other vaccines: Pfizer, Janssen)

Sinopharm: No data

Sinovac: No data
Sputnik: No data
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13.

14.

15.

There might be situations in which a HCW is offered vaccination with a dose of
Pfizer, after a dose or doses with another vaccine. However, data around “mixed
brand” schedules, where a dose of Pfizer is given after a dose of another brand of
COVID-19 vaccine, are relatively scarce. The reactogenicity of such a combination
(currently only AstraZeneca followed by Pfizer data available) may be similar to,
or more pronounced than, with a Pfizer-Pfizer schedule, but there have not been
reports of serious adverse events in studies to date [77-80]. The effectiveness
against infection for an AstraZeneca-mRNA (Pfizer or Moderna) regimen was
88% against infection in a single study, where 88,050 of 136,551 recipients
received Pfizer/BioNTech).[81] There were no COVID-19 related
hospitalisations/deaths in the heterogenous group.[81] In the absence of other
clinical effectiveness data for mixed brand schedules we also report
immunogenicity data. In brief, these data are report that a schedule of
AstraZeneca followed by Pfizer to be either "immunogenic” (without reporting
specific results to allow assessment in comparison to other schedules),[82, 83] or
to produce levels of neutralising antibody similar to, [84, 85] or higher than, [82,
83] a Pfizer-Pfizer schedule. Three studies also reported robust or superior T cell
response with the mixed brand schedule. [84, 85].

The key public health consideration is that vaccines offer a high degree of
protection for individuals who are vaccinated, alongside a range of other public
health measures designed to protect those vaccinated and others they have
contact with.

It is important to note that Infection Prevention and Control (IPC) practices (such
as the use of personal protective equipment and physical distancing) provide
further layers of protection. As a result, it is imperative that other public health
measures remain in place presently.
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COVID-19 Public Health Response
(Vaccinations) Order 2021 for signature

Security level: IN CONFIDENCE Date: 28 April 2021

To: Hon Chris Hipkins, Minister for COVID-19 Response

Purpose of report

1. This report recommends that you sign the attached COVID-19 Public Health Response
(Vaccinations) Order 2021 (the Order). The Order requires that work at certain places be
carried out by affected persons who are vaccinated. The Order requires that work
undertaken in Managed Isolation and Quarantine Facilities (MIQFs), and by government
officials at affected airports and affected ports, be performed only by workers who have
been vaccinated.

Summary

2. On 20 April 2021, you agreed to make the COVID-19 Public Health Response (Vaccination)
Order 2021 (the Order) requiring that work at certain places be carried out by affected
persons who are vaccinated. The Order requires that work undertaken in Managed
Isolation and Quarantine Facilities (MIQFs), and by government officials at affected
airports and affected ports, be performed only by workers who have been vaccinated
[Ministry of Business, Innovation and Employment (MBIE) paper 2021-3276 refers].

3. You undertook Ministerial consultation, and this was completed on 27 April 2021, with
no amendments requested.

4. The Ministry of Health (the Ministry) considers there is a public health rationale for
requiring that specified high-risk roles only be undertaken by vaccinated people, in
response to the current pandemic. This is due to the risk that these individuals may be
exposed to, and infected by, COVID-19 during their work. Vaccines provide another layer
of individual protection and, in doing so, may also be effective in preventing transmission
in the community.

5 These measures engage rights protected by the New Zealand Bill of Rights Act (NZBORA).
Limits on NZBORA rights can be justified if the measure serves an important and
roportionate connection between that

6. We recommend that you sign the attached Order on 28 April 2021 (today) so that it can
be gazetted by 5:00pm. This will ensure that the Order enters into force at 11:59pm on
30 April 2021.

Briefing: HR20210940 1
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Recommendations

We recommend you:

a)

b)

o)

d)

9)

h)

{

Note that officials advise the COVID-19 Public Health Response (Vaccination
Order 2021 is in line with the purposes of the COVID-19 Public Health

Response Act 2020, to prevent, and limit the risk of, the outbreak or spread of
COVID-19.

Note that the Ministry considers there is a public health rationale for requir

specified high-risk roles be performed by vaccinated individuals only,
response to the current pandemic. This is because there is a risk that these
individuals may be exposed to, and infected by, COVID-19 during their work.
Vaccines provide another layer of individual protection and, in doing so, may
also be effective in preventing transmission in the community.

Note that you must be satisfied that the Order does not limit, or is ajustiﬁ
limit, on the rights and freedoms in the New Zealand Bill of Rights Act 1990;

as part of issuing the Order.

Note that these measures engage rights protected by the New Zealand Bill o
Rights Act 1990 (NZBORA).

Note that further advice will be provided from the Border Executive Boar
agencies on the recommended approach to requiring high-risk wo

performed by other workforces at the border that can only be done by a

vaccinated worker, including any proposed exemptions and other issues for

Ministers to consider. @
Note that following Ministerial consultation, the COVID-19 Public Health ed

Response (Vaccinations) Order 2021 has been finalised for your approval.

Agree to sign the attached COVID-19 Public Health Response (Vaccinations@No
Order 2021 on 28 April 2021.

G Y AN

Dr Ashley Bloomfield Hon Chris Hj
Director-General of Health Ministerfor COVID-19 Response

Date: 28 April 2021 D

,4.% A VERLATL
[}fjsa/(H prnd IF HERTH
25 (412 1
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COVID-19 Public Health Response
(Vaccinations) Order 2021 for signature

Background

1. On 20 April 2021, you agreed to make the COVID-19 Public Health Response (Vaccination)
Order 2021 that requires work at certain places to be carried out by affected persons who
are vaccinated. The Order requires that work undertaken in Managed Isolation and
Quarantine Facilities (MIQFs), and by government officials at affected airports and affected
ports, be performed only by workers who have been vaccinated [MBIE paper 2021-3276
refers].

Contents of the Vaccinations Order

2. The Order makes it mandatory for work at certain places to be carried out by affected
persons who are vaccinated. It includes provisions on:

a. timings for when border workers are required to be fully vaccinated in order to carry
out specified work

b. duties of persons conducting a business or undertaking (PCBUs) and employees in
relation to vaccinations, including that a breach of any obligations will be an
infringement offence

c. limited exceptions to the vaccination requirement, including in the case of necessary,
unanticipated, time-critical work, and in order to protect a person’s life, health or
safety in an emergency

d. information sharing aimed at supporting effective implementation of the draft Order
and the COVID-19 Immunisation Programme, by providing the government and
employers/PCBUs a mechanism allowing them to know who has and has not been
vaccinated, by:

i. requiring the relevant PCBU to request information from the Ministry of Health
on the vaccination status of individuals that the PCBU has determined must be
vaccinated to perform high risk work at the border

ii. requiring the Ministry of Health to provide an individual’s relevant COVID-19
vaccination records to PCBUs, as requested

iii. requiring individuals who wish to perform work covered by the Order to allow
the relevant PCBU to access any records that the Ministry of Health has
regarding their COVID-19 vaccination status.

Changes to the draft Order

3. Since Ministerial consultation, there have been amendments made to the draft Order
based on further agency consultation. This includes:

a. Inrelation to Clause 11 "Duties regarding vaccination status”, clarifying the roles and
responsibilities of different stakeholders, including:
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4.

i. thatitis the PCBU, not the Ministry of Health, who determines who needs to
be vaccinated in order to perform work at an MIQF, affected port, or affected
airport

il. that the Ministry of Health is responsible for checking the vaccination status of
the individual, and reporting it back to the requesting PCBU

iii. adding a requirement that PCBUs must advise the Ministry of Health if an
individual is no longer subject to the Order

These amendments do not change the substantive policy intent of the Order previously
agreed [MBIE paper 2021-3276 refers].

Process for making a section 11 Order

5.

Under the COVID-19 Act, an Order may be made if either:

a. astate of emergency has been declared (under the Civil Defence Emergency
Management Act 2002);

b. an Epidemic Notice is in force (under the Epidemic Preparedness Act 2006); or
c. it has been authorised by the Prime Minister.

There is currently an Epidemic Notice in place, which allows Orders to be made under
section 11 of the COVID-19 Act.

As the Minister for COVID-19 Response, you may make Orders under section 11 of the
COVID-19 Public Health Response Act 2020 (the Act).

To make an Order under section 11 you must:
a. have received advice from the Director-General about:
i. the risks of the outbreak or spread of COVID-19; and

ii. the nature and extent of measures that are appropriate to address those risks;
and

b. be satisfied that the proposed Order does not limit or is a justified limit on the rights
and freedoms in the New Zealand Bill of Rights Act 1990 (NZBORA); and

¢. consult with the Prime Minister, the Minister of Justice, Minister of Health, and any
other Ministers you think necessary; and

d. be satisfied that this Order is appropriate to achieve the purposes of the Act.

My advice about the risks of the outbreak or spread of COVID-19 and the nature and
extent of measures that are appropriate to manage those risks is set out below.

Public health rationale

10.

11.

You have previously been provided with detailed public health rationale for the proposed
draft Order [MBIE paper 2021-3276 refers].

The Ministry advises that there is a public health rationale for requiring specified high-risk
roles only be undertaken by vaccinated individuals, in response to the current pandemic.
This is due to the risk that these individuals may be exposed to, and infected by, COVID-
19 during their work.
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12.

13.

14.

s 9(2)(h)

Evidence of the efficacy of vaccines in preventing person-to-person transmission is still
evolving. However, current evidence suggests that the vaccine is likely to be effective in
preventing transmission. Real-world evidence suggests that people vaccinated with the
Pfizer-BioNTech COVID-19 vaccine who develop COVID-19 have a four-fold lower viral
load than unvaccinated people. This observation may indicate reduced transmissibility, as
viral load and symptomatic infection has been identified as a key driver of transmission.

Vaccines offer a high degree of protection for individuals who are vaccinated, alongside a
range of other public health measures. A worker who has been vaccinated will have a very
high likelihood that they will be protected from serious illness or death and are more likely
to be asymptomatic if infected.

Therefore, while vaccination does not prevent all possible episodes of transmission,
vaccination has a clinically relevant impact on reducing the risk of transmission. The risk
of COVID-19 infection in New Zealand is currently highest amongst those in high-risk roles
at the border. Ensuring that such workers are vaccinated will therefore substantially
protect the wider community.
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23.

A summary of the Crown Law Office’s advice is attached as Appendix 2.

Equity

24.

25.

26.

As discussed above, there is potential for the Order to discriminate against workers on
the grounds of sex, disability or religion. We are also aware that many of the affected
workers are in low paying jobs and are carried out my ethnic minorities and women, who
would potentially be more greatly impacted.

However, we also know from historical examples that Maori and Pacific peoples are likely
to be disproportionality affected by a widespread epidemic. Therefore, there is also an
equity imperative to do everything possible, within the requirement that that Minister
must be satisfied that there is no limitations on rights or that any limitation on rights is
justified, to minimise the potential risk to the community from COVID-19.

Given that the vaccination is available to all groups, we do not consider the equity
concerns above to be sufficient to prohibit taking this action.

Implementation

27.

28.

29.

The Border Worker Testing Register (BWTR), which became mandatory on 27 April 2021,
is the most comprehensive database of the border and MIQF workforce. The Order will
allow the Ministry to pre-populate data from the BWTR with the COVID-19 Immunisation
Register to proactively identify who should be vaccinated.

The Order will also authorise the sharing of the vaccination status of workers (subject to
the Order) with their PCUBs/employers. This will provide PCUBs/employers with an
accurate record of the vaccination status of their workforce and assist them to manage
their obligations under the draft Order in a more efficient way.

The implementation of the Order is dependent on PCBU's being able to access information
on the COVID-19 vaccination status of their employees, as appropriate. The Ministry is
developing an IT solution that will support the automated generation of this information,
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30.

31.

32.

33.

on request. We anticipate this being operational from 11 May 2021. In the interim, the
Ministry will support the implementation of the Order through a manual process. This
means that there is likely to be a transition period, during which some PCBUs will not have
immediate access to information on the vaccination status of their affected employees.
While this may technically be in breach of the Order, there would need to be evidence of
a breach for that to be enforced.

We will work with PCBUs to try and manage these requests for information so that
information flows can work as effectively as possible in the circumstances. The key
difficulty during this time is that we are still transitioning some PCBUs onto the BWTR.
Until that is complete, it is not possible to automate the information sharing about
vaccination status.

While consideration was given to making provision for this transition period in the Order,
on the advice of the Ministry's legal team, we have determined that it is more effective to
work alongside PCBUs to ensure that they operate in a manner consistent with the intent
of the Order, and we support and enable PCBUs to meet their obligations under the Order,
as soon as possible, to meet the Government'’s objectives.

MBIE will lead work on the development of the operational guidance to support the Order
when it comes into effect. This will include updating guidance on employment.govt.nz;
and working with the Public Service Commission and the Border Executive Board Chief
Executives to ensure that appropriate guidance is provided to public sector employers.

We will update operational guidance (including the immunisation sequencing framework)
to ensure that relevant provision is made for people required to be vaccinated under the
Order.

Next steps

34.

35.

36.

ENDS.

Further advice will be provided from the Border Executive Board agencies on the
recommended approach to requiring specified high-risk work performed by other
workforces operating at the border that can only be done by a vaccinated worker,
including any proposed exemptions and other issues for Ministers to consider, such as the
scope of work and workers impacted at affected airports and affected ports.

Following this further advice, an Amendment to the Order could be made to bring
additional groups into the Order.

We recommend that you sign the attached Order on 28 April 2021 (today) so that it can
be gazetted by 5:00pm. This will ensure that the Order enters into force at 11:59pm on
30 April 2021.
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