In Confidence

Office of the Minister of Health
Chair, Cabinet Social Wellbeing Committee

MENTAL HEALTH ACT REFORM @
Proposal ®®
1. In this paper, | provide my report back to Cabinet regarding the scope, tilgirames

and resources required to repeal and replace the Mental Health Act aﬁ]r ed in
December 2018 [CAB-18-MIN-0621 refers]. The paper also seeks a entto a
set of high-level principles to inform the development of detailed
recommendations. §

Executive Summary \%

2. This Government has committed to repealing and r Qg the Mental Health
(Compulsory Assessment and Treatment) Act 19 Mental Health Act) [CAB-19-
MIN-0182 refers]. This represents a crucial component of our response to He Ara
Oranga: Report of the Government Inquwy ntal Health and Addiction (He Ara
Oranga) and the transformation of our ap to mental wellbeing.

3. He Ara Oranga raises significant con s with our current legislation that we must
address. The current Mental Healt es not require consideration of a person’s
capacity (or competence) to co t o treatment, and thus allows for overriding a
competent person’s wishes pect to decisions about mental health care and
treatment. The legislation i Ilgned with international obligations under the
Convention on the Righ ersons with Disabilities (CRPD). Further, the current
legislation has yielde icant inequities for Maori, and at times has been used
inappropriately as anism to enable individuals to access services.

legislativ ework. There is work underway across Government, including a
revision ental Health Act Guidelines to ensure that they incorporate a human
rights f and to align the administration of the legislation as closely as possible to
. However, complete reform of the legislative framework is needed to

tely address the concerns raised.

4. We are taklna s&)s to address these concerns as best as possible under the current

: O we work to develop new legislation, it is critical to maintain a clear objective of
& what we intend to achieve through this reform. New legislation must improve equity
Q and outcomes for those populations currently facing inequities and poorer outcomes
under the current framework. To achieve this, respect and protection of individual
human rights must be a key overall objective. We must also ensure that any future
compulsory treatment is strictly limited, with mechanisms in place to closely monitor
its use.
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6. To fully realise these objectives, our commitment to expand access and choice of
mental health and addiction services in our response to He Ara Oranga must
underpin legislative reform. This will ensure New Zealanders can access the support
they need, when and where they need it.

7. The policies developed for the new legislation must be guided by strong principles to
ensure a consistent and ethical approach that places people at the centre of the new
framework. These principles will ensure all options developed are aligned to huma
rights conventions and Te Tiriti 0 Waitangi, and that the policies consider the posmq\s..
duty of care and responsibility to promote and enhance an individual's wellbein
when intervening in their life.

8.
9.
|
Background 6
10. In December 2018, | bro n initial response to the Government Inquiry into

Mental Health and Addic¢tom (the Inquiry) to Cabinet [CAB-18-MIN-0621 refers]. |
committed to repomg to the Cabinet Social Wellbeing Committee with options on

the scope, timefra&/I and resourcing required to reform the Mental Health Act by
June 2019 [CABK IN-0621 refers].
11. HeAra O%sets out a future vision of mental health and wellbeing for all. We
have c r@t ed to transforming our approach to mental health and addiction to
$ this vision. Repealing and replacing the Mental Health Act, to ensure our

deliv:
le ion is fit-for-purpose and upholds New Zealanders’ rights, is a critical
@‘ onent of this transformation.

©

4
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Reasons for Reform
Outdated Framework

12. The recommendation made in He Ara Oranga to repeal and replace the Mental
Health Act is not new. There have been calls to repeal and replace the Act for some
time, including from the United Nations (UN) Committee on the Rights for Persons
with Disabilities and the Health and Disability Commission, among others. New
Zealand has faced continued criticism both domestically and internationally (thro
various United Nations human rights committees) for failure to respond to thes

for significant legislative reform. @
13. He Ara Oranga describes a fundamental issue of the current Act: %

“...under the Act, a ‘competent’ person’s wishes can be overridden d on an
assessment of their ‘risk’ or ‘dangerousness’, even if they have th€& capacity to
make their own decisions.” &

14. To adequately address this central issue requires signifi form of the underlying
framework of the current legislation. This reform must lly balance the
protection of individual human rights with the affirmaf uty of care the government
has to ensure vulnerable individuals, and those a them, are safe and have
access to critical care and treatment. This will regquire consideration of a capacity
assessment as part of the framework for ir@ a compulsory treatment order.

Inequitable Outcomes and Improper Utilisatic%f\

15.  The current application of the M nﬁ@e th Act, as well as the inequitable treatment
and outcomes across populatio%oups, particularly Maori, is alarming.

15.1. In 2017, 10,286 p @’\/ere subject to a compulsory treatment order under
the Mental Healv&@ This is approximately 5.8 percent of specialist mental

service users.

health and ad®
15.2. The maj @1 compulsory treatment orders in New Zealand are community
treatme ders which have been increasing over time. The rate of
c nity treatment orders in New Zealand is higher than international
apative jurisdictions. Regional variation of rates of community treatment
rs indicates there is scope to reduce overall use.

é}\. Maori are disproportionately represented in the population under the Act
@ (almost four times more likely to have a compulsory treatment order) and are
O much more likely to experience seclusion events than non-Maori.

Q » | am also concerned by anecdotal reports that the current Mental Health Act may be
used as a mechanism to ensure an individual receives access to services, rather
than as a last resort for an individual with a mental disorder of the nature defined in
the legislation. This is not in keeping with the requirement that an individual receive
care in the least restrictive manner possible.
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Human Rights Work Underway

17. Inrecognition of the concerns and issues identified above, this Government is
already taking steps to respond. The Ministry of Health has begun work to improve
the recognition and protection of human rights under the current Mental Health Act.
Work is underway to revise the Guidelines for administration of the Mental Health
Act. This is aimed at incorporating a stronger and more explicit emphasis on human
rights. Following publication of the revised Guidelines, the Ministry of Health will w
with providers to apply the new Guidelines and embed a human rights focus in
practice.

18. There is also work underway across government to strengthen the emp?%g(
protecting and respecting individual human rights. This work includes the
development of the 2019-22 Disability Action Plan, efforts to eliminaeée use of
seclusion in places of detention, and projects to develop tools and r rces related
to supported decision-making. %

19.  While this work is moving us closer to an approach ground€gdsi*"human rights, we
must do more to ensure New Zealanders receive appro latg”care and treatment.
This is why we have committed to repealing and re \ he Mental Health Act.

Scope for Reforming the Mental Health Act

20. The options available to reform the Mental@ Act range in scope from education
and training to embed a human rights foc minor legislative amendments, to full
legislative repeal and replacement.

21.  As part of our response to the A\\Q)ranga in May 2019, we considered the full
range of options, and conclude t a full repeal and replacement of the Mental
Health Act is necessary to a s the significant issues with the current legislation
[CAB-19-MIN-0182 refe%g

Principles of Reform @
%)

Objectives K

whanau rights are protected and respected, and that equity is improved. If
the tives are met, the new legislation will improve outcomes for populations
tha’&&' Inue to experience poorer outcomes under the current framework.

22. The over%ﬁ%otlves of the new legislation must be to ensure individual and

(& use of compulsory treatment under new legislation must also be limited, with

echanisms in place to closely monitor its use. This change will be underpinned by
our commitment to expand access and choice of mental health and addiction

Q services in our response to He Ara Oranga. This will ensure New Zealanders can
access the appropriate support they need, when and where they need it, outside of
the application of the Act.
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Principles

24. In order to deliver on the objectives set out above, it is essential policy development
be underpinned and guided by a clear set of strong principles. | recommend Cabinet
agree to the following overarching principles to guide the development of policy
options for repealing and replacing the Mental Health Act.

24.1. Human rights approach: Persons receiving mental health services and
their whanau should have their rights, cultures, dignity and autonomy \
respected and protected. There is a presumption that the legislation Wi||¢$0
with our international obligations including the Convention on the Rig
Persons with Disabilities, and the Convention on the Rights of Chil

24.2. Maximum independence; inclusion in society; and safety%n ividuals,
their whanau and the community: State intervention into @1 ividual’s
and their whanau lives creates a positive duty to ensure afy actions are
done in a manner that promotes wellbeing, enhance %ility of the
individual to participate as a full member of society es stigma and

discrimination, and ensures the safety of the indivi , their whanau and the

wider community. .
O

24.3. Te Tiriti o Waitangi: Recognition and inc ration of, and respect for, the

spirit and principles of Te Tiriti o Wait is*paramount. This means all
stages of legislative reform must ali a% the principles of Te Tiriti o
Waitangi, including working in pa%ip with Maori.

24.4. Improved equity of care atment: Persons needing mental health
services should have equit access to quality care and treatment, and
legislation should supp guitable outcomes for all population groups.
Legislation permittin intervention into an individual’s and their whanau

lives should be ap quitably across populations. Maori must be a
prioritised popul hen considering how to improve equity and outcomes

under Iegis@

24.5. Recove )@proach to care and treatment: Modern approaches to ethical
care ;n eatment which emphasise a person and whanau-centred recovery

a ch should be embedded into new mental health legislation.

24,6, ‘@ely service access and choice: People with mental health needs,
Q gardless of status under legislation, should be able to access appropriate,
() high-quality, culturally-responsive services and support when and where they
need it. People should have their individual and whanau needs and
O preferences recognised and responded to. Services should act with an
K understanding of the age, culture and maturity of the individual.

2 24.7. Provision of least restrictive mental health care: People will be provided
with assessment and treatment in the least restrictive way possible.

24.8. Respect for family and whanau: Support and inclusion of family and
whanau in care and treatment can be critical to wellbeing and positive
outcomes. Individuals, including children and young people, need to be seen
in the wider context of their family and whanau.
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25.

| also expect these principles to be used to inform the wider mental health and
addiction system transformation.

Process and Timeframe for Reform

26.

27.

28.

29.

30.

s

32.

Complete repeal and replacement of the Mental Health Act is not a simple task. The
issues involved in legislation of this nature are complex and will have impacts on
legislation and work programmes implemented and overseen by many agencies \Q
across the government. This includes the Intellectual Disability (Compulsory Car \
and Rehabilitation) Act 2003, the Criminal Procedure (Mentally Impaired Perso

Act 2003, and the Protection of Personal Property Rights Act 1988. @

s 9(2)(9)(1)

s 9(2)(f(iv)

-
ng

| am not requesting any additional resources; | have directed my officials to operate
within baseline funding.

This reform will have impacts across many sectors, and the changes experienced
will not be limited to the health sector. In addition to Health officials’ input, it will be
essential for officials across sectors to engage and provide input during the policy
development stage.
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Consultation

33.  The Ministry of Health has prepared this paper in consultation with the Ministries of
Education, Justice, Social Development, Primary Industries, Housing and Urban
Development, Women, Pacific Peoples, and Business, Innovation and Employment;
the Department of Corrections, the New Zealand Police, Oranga Tamariki—Ministry
for Children, Te Puni Kokiri, the Office for Disability Issues, the Accident 5&
Compensation Corporation, the Social Investment Agency, the State Services \
Commission, the Department of Prime Minister and Cabinet (Policy Advisory@
and the Child Wellbeing Unit), and the Treasury.

34. In addition, Ministry of Health officials have engaged with Maori partnei%p ople with
lived experience; Crown entities including the Health Promotion Ageficy, the Health
and Disability Commissioner, the Office of the Ombudsman, and représentatives of
district health boards; and other sector stakeholders. \$

Financial Implications
35. There are no financial implications from this paper. ;\
Legislative Implications

36. Cabinet has previously agreed to repeal %ce the Mental Health Act [CAB-19-
MIN-0182 refers]. A bill will be required to imglement proposals. EEEINIIEEGEGEE

Impact Analysis

37.  The requirements of this s%@do not apply to this paper.

Human Rights @»
@

38. The proposals in Q} er are consistent with, or will improve consistency with the
New Zealand Bi ights Act 1990 and the Human Rights Act 1993. The proposals

will also hel prove consistency with United Nations conventions such as the
United NaT&gConvention on the Rights of People with Disabilities.

Gender Impdi ons

39. These are gender differences in rates of compulsory treatment orders, with males
@ore likely to experience a compulsory treatment order than females. Policy
O evelopment for new mental health legislation will have a strong focus on supporting
equitable outcomes, including in relation to gender equity.

isability Perspective

40. The repeal and replacement of the Mental Health Act will improve consistency with
the New Zealand Disability Strategy 2016-2026 and international obligations, such as
the United Nations Convention on the Rights of Persons with Disabilities.
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Publicity

41. To support transparency, build momentum and foster public engagement with this
work, | propose to publish a press release that makes this paper available publicly.

Proactive Release

42.  This paper will be proactively released as soon as practicable following Cabinet’s \Q
decisions. Release will be subject to redactions as appropriate under the Official \
Information Act 1982. @

Recommendations \2\@

The Minister of Health recommends that the Committee:

1. note this paper provides the agreed report back regarding scope, tir@ames, and
resources to repeal and replace the Mental Health (Compulsor essment and
Treatment) Act 1992 [CAB-18-MIN-0621 refers] %

*

2. note that the reform of the Mental Health Act to ensure 7@gislation is fit-for-
, . . .» .
purpose and upholds New Zealanders’ rights is a cr 09& mponent of this
Government’s commitment to transform our appr mental wellbeing

3. note the work already underway across gover nt to incorporate stronger
emphasis on protecting and respecting in human rights

4, note that Cabinet has agreed to the scope of reform as a full repeal and replacement
of the Mental Health Act [CAB-19- 2 refers]

5. agree to the following set of hi el principles to guide the policy development for
repealing and replacing the al Health Act, and the process of transforming New
Zealand’s approach to m @ ealth and addiction:

5.1. human righ@) oach

5.2. maximugn@aependence; inclusion in society; and safety of individuals, their
d the community

whé%

5.3. @(i 0 Waitangi
*

S@proved equity of care and treatment

(§5’. recovery approach to care and treatment
@ 5.6. timely service access and choice

2 5.7. provision of least restrictive mental health care

5.8. respect for family and whanau
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6. s 9(2)(P)(iv)

7. direct officials across Government to work together in the development of detailed
policy proposals

IH

*O
S
| N\
Authorised for lodgement . Q
Hon Dr David Clark \

Minister of Health @

&
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