FREQUENTLY ASKED QUESTIONS ABOUT CHANGES TO THE SMOKE-FREE LAW 

23 JULY 2012

1.
What changes to the Smoke-free Environments Act 1990 came into force on 23 July 2012?

· The display of tobacco products by retailers is prohibited – except to the extent necessary to deliver products to customer or premise (s.23A).
· A new infringement regime came into force providing for a fixed fee to be paid for breaches of certain sections of the Act (s.38A).
· A4 signs advising that tobacco is available for sale may be displayed with an appropriate warning of similar size (s.23(1)(b) & r. 26A).
· No other tobacco health warnings are to be displayed (s.22(2))
· Price lists may be provided to customers on request (regulations which prescribe the requirements of these lists come into force on 23 January 2013) (s.23(1)(a) & s.23(2) & r.26BA&BB).
· A retailer’s name must not be displayed if it includes words suggestive of tobacco (s.23(c)).
· Tobacco companies may not pay for exclusive selling rights at events and may not arrange for any branding element to be displayed at any organised activity (s.25 & 25A).
· The new requirements apply to vending machines and internet sales as well as in shops.
· Regulations prescribing how these provisions are to be implemented also came into force (details below).
These changes are bought about by the Smoke-free Environments (Controls and Enforcement) Amendment Act 2011 coming fully into force along with a number of subsequent regulations that prescribe how these provisions are to be implemented (Smoke-free Environments Amendment Regulations 2012). 
The bullet points above provide a general summary of the amendments.  You should consult the legislation for full explanation and exact wording of the new provisions.  References in the brackets refer to the relevant sections and regulations in the legislation.
2.
What other changes have happened recently?
A number of the provisions of the Smoke-free Environments (Controls and Enforcement) Amendment Act 2011 came into force last year, for example increased fines for tobacco sales to a person under the age of 18 from $2,000 to $5,000 for an individual and $10,000 for a Body Corporate (s.36(6)).

Part three of the Act providing for the Health Sponsorship Council was repealed with effect from 1 July 2012 due to the establishment of the Health Promotion Agency.

3.
What other changes will happen in the future?

On 23 January 2013, Regulations prescribing A4 price notices with health warnings and certain font sizes will come into force (these are not yet shown in the consolidated Smoke-free Regulations 2007 so refer to the Smoke-free Amendment Regulations 2012 (r.26BA &BB)). 
Tobacco product and price information – price lists 
4.
Why are price lists limited to A4?

The purpose of the Smoke-free Environments Act 1990 is to reduce exposure to any detrimental effect on health caused by smoking.  The larger the notice the greater the likelihood it will have an advertising effect and serve to encourage the normalisation of smoking.

5.
Why can’t price notices be displayed?

The Smoke-free Environments Act 1990 provides that any notice or sign must be treated as a product advertisement unless specifically exempted.  Displaying price notices would work against the provisions which remove, as much as possible, anything drawing the attention to the availability of tobacco.

Tobacco availability notices

6.
Why are the notices limited to a maximum of A4?

The purpose of the Act is to reduce exposure to any detrimental effect on their health caused by smoking.  The larger the notice the greater the likelihood it will have an advertising effect and serve to encourage the normalisation of smoking.

7.
Why are warning signs required with the “Tobacco available here” signs?

Because the “Tobacco available here” signs are legally an exempted tobacco advertisement, it is appropriate for prospective purchasers to be warned of the risks of purchasing the product.

8.
Are tobacconists and duty free stores given any special consideration?

The Smoke-free Environments Act 1990 does not give any special consideration to specialist tobacconist outlets or duty free stores.  No exemptions to the new provisions were deemed appropriate by Parliament. 
Infringement fees

9.
What is the difference between the maximum penalty and the maximum infringement fee?

The maximum penalty provided for in the Smoke-free Environment Act 1990 is the maximum amount available to the Court on a successful prosecution.  Infringement fees are not imposed by the Court so they and are set at a lower level.  Maximum infringement fees were established by the Smoke-free Environments (Controls and Enforcement) Amendment Act 2011, and are generally between 10% and 20% of the maximum penalty available to the Court.  

10.
Why do we need to regulate the fee?

The Amendment Act requires the actual fee to be set by regulation before the Infringement regime can be implemented. Infringement fees are set out in Schedule 4A of the Smoke-free Regulations 2007.
11.
What is the infringement fee for selling a tobacco product to a person under the age of 18?

$1,000 for a body corporate (i.e. company) and $500 for an individual.
12.
Will infringement notices be issued on the spot?

No, an incident report will be sent to the Director-General of Health who will issue any notices. 

13.
What will happen if people don’t comply?

It is expected that problems with non-compliance will be small.  In the first instance, Smoke-free Officers will take an educative approach to ensure that retailers understand the new requirements and how to comply.  If there is persistent non-compliance then consideration will be given to initiating prosecutions.

14.
Who will enforce these changes?
Smoke-free Enforcement Officers who are employed by District Health Boards are tasked with ensuring compliance with, and enforcing, the Smoke-free legislation. 

15.
Where can I find further information?

Both the Smoke-free Environments (Controls and Enforcement) Amendment Act 2011 and the Smoke-free Environments Amendment Regulations 2012 will be consolidated into the Smoke-free Environments Act 1990 and the Smoke-free Environments Regulations 2007.  All these pieces of legislation are available for free download at www.legislation.govt.nz.  

Further guidance and signage is available on the Ministry of Health website www.health.govt.nz/publication/guidelines-implementing-prohibition-display-tobacco-products and at www.healthed.govt.nz.  
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